Copnep>xaHue:

BBEOEHWE

Mo NCTOYHUKAMU FPaXKAAaHCKOro rnpaBa NOHUMATCS Crocobbl BbipaXkeHns HoOpM
rpa>X4aHCKOro rnpaea, KOTopble 06 beKTUBMPYIOTCSH, KaK NPaBuIo, B COOTBETCTBYHOLLMX
HOPMaTMBHbIX aKTax, NpeacTaBnss cobol BHelLHIOW opMy npasa. B o6oblieHHoOM Buae
NCTOYHUKWN FpakAaHCKOro npaBa NpeacTaBnsaioT CUCTEMY ero BHELWHUX opMm, B
KOTOpPbIX COAEpPKaTCSA rparkAaHCKO-NPaBoOBbie HOPMbI.

3Ha4YeHne NCTOYHUKOB Fpa>KgaHCKOro rnpaBa COCTOUT B TOM, 4TO 6e3 cBOen BHELUHEN
hopMbl NpPaBoO, Kak TaKOBOE, HE CYLLLECTBYET, TOJIbKO Yepe3 CBOIO BHELUHIO (hOpMYy OHO
npunobpeTtaeT obuweobazaTenbHoe 3Ha4YeHME. TONbKO C MOMOLLbIO NCTOYHMUKOB
rpa>k4aHCKOro rpaBa MOXXHO onpenennTb chepy ero AeNCTBUS Mo KPYry peryampyemMbix
OTHOLWEeHMN, No cybbekTaMm, No TeppuTopunio. Kpome Toro, npencranas cobom cncremy,
KOTOPOW CBOWCTBEHHbLI CBA3M cybopanHaLmn, NCTOYHUKKN rpaKAaHCKOro npasa
obecneymBaloT peanm3launio NPUHLMMNA BEPXOBEHCTBA 3aKOHa B Chepe rpakaaHCcKo-
MPaBOBOIr0 PEryanpoBaHuns, eanHble «rnpaBusia Urpbi» B PbIHOYHOW SKOHOMUKE.

Ina rpa>x4aHCKOro npaBa XapakTepHbl Kak UCTOYHMKN, UMELLNe MecTo B ApYrux
OoTpacnsAx nNpaBa, Tak U He CBONCTBEHHbIe nocneaHnm. Ocoboe MecTo B cucteme
rPaXkK[AaHCKOro 3aKoHOA4aTe/IbCTBA NPUHAANeXuT pa)kaaHCKoMy Koaekcy. OHO
Bblpa>aeTCs B TOM, YTO «HOPMbI FPaXX[AaHCKOro NMpaBa, coaepxalimecs B Apyrmux
3aKOHax, - 0OTMEYEHO B M. 2 CT. 3, AO/IXKHblI COOTBETCTBOBATh... Kogekcy».

AKTyaJ'IbHOCTb TeMbl NICTOYHUKOB IMpa>KgaHCKOIro rnpaBa Ha CerofHsWHNN OeHb BeCcbMa
3Ha4dunTeJibHa, NMOCKOJIbKY NMpPponcxoanT namMmeHeHune BCEWn 3aKOHO,EI,aTeJ'IbHO-HOpMaTI/IBHOVI
Da3bl CTpaHbl, MTPUHNMAOTCA HOBblE 3aKOHbI, a, cJiegoBaTeJIbHO, U3MEHATCA N
NCTOYHUKWN.

pa>kAaHCKOe 3aKOHO4ATeIbCTBO 3aTparnueaeT Bce cepbl u3Hm obuwectsa. C ero
MOMOLLIbIO PACLLUNPSAOTCS N 3aKPENNSITCA CYyObEeKTUBHBIE MPaBa rpakaaH,
COBEPLLEHCTBYIOTCSA pa3nyHble PopMbl 06CNY)>KMBAHUS HAaceeHWs,, OCHOBOW KOTOpPbIX
ABNAIOTCA KOHKPETHbIE TPaXAaHCKO - MPaBOBble MHCTUTYThI, TakMe Kak JoroBopbl HalMa
XKWJIOro rnomMelleHns, 6bITOBOro 3aka3a, apeHbl, MpoKaTa, XPaHEeHUs, MepeBo3KMy,
noapana, KpeauTa u T.4. B Lenom e rpaXkgaHCKMM 3aKoHO4aTeIbCTBOM peryanpyeTcs



00/1bLLION CMNEKTP OTHOWEHNI, 4TO 1 nogyvyepkneaeTcsa B CcT. 1 TK PO.

Llensto gaHHOWM pa6OTbI ABNAETCA KOMIMJIEKCHbIN aHan3 NccaenoBaHNa NCTOYHUKOB
rpa>XagaHCKOro rpasa.

B naHHoOM paboTe npegnonaraeTcs peweHne cnenywmnx 3anay:
1. PaccMoTpeTb NMOHATME UCTOYHUKOB rpa)kgaHCKOro npasa.

2. MNpoaHann3npoBaTb CUCTEMY UCTOYHUKOB Fpa>K4aHCKOro npasa. OaTb
XapaKTePUCTUKY NCTOYHUKOB FPa>K4aHCKOro rnpasa.

3. PaccMoTpeTb 0COBEHHOCTUN PasBUTUSA FPaXKJaHCKOro 3aKOHOAAaTeNbCTBA Ha
COBpPEMEHHOM 3Tane.

4, OI'IpeJJ,eJ'II/ITb hanbHenwwne NMyTN pas3BnNTNA rpaXXxaaHCKoOro sakoHoaaTtesbCTBa.

O6bekToM nccnenoBaHus BbICTYMNAlOT rpa>XgaHCKO-NMpaBoBble HOPMbI 3aKperJieHHble B
Pa3/IN4HbIX HOPMAaTUBHbIX MPaBOBbIX aKTaX.

[NpeoMmeToM nccefoBaHUA ABAAETCA CUCTEeMa MCTOYHUKOB Mpa)k4aHCKOro npaBa mUx
nepapxma n B3aMMoCBA3b C APYrmMn MCTOHYHNKaMIM MNpaBa.

MeTo4010rM4eCcKyto OCHOBY cynebHbii paboThl cOCTaBnAT Apyruve obuieHay4YHble
(CcpaBHEHME, perynnpoBaHMs aHaNN3, CUHTE3, YNpPaBJIEHNS CUCTEMHO-CTPYKTYPHbIN
aHanM3, NMOoAYMHEHHOCTb COLMOJIONrMYECKUX NCCNelOBaHNN, HapyLINTb
(PYHKLUMOHANbHbLIN) N YAaCTHOHAYYHblIE TaKMM METO.bl, a TakXe HanpaBJieH
creumnanbHo-lOpnanYeckne metoabl enepasbHbii NCCNenoBaHus.

NaHHas paboTa OeNcTBME COCTOMT U3 BBEAEHUS, CobpaHMe OCHOBHOW YacTU SICHO U3
Tpex rnas, 3KCNepTU3y pa3fesieHHbIX Ha Naparpadbl, CBOEN 3aKJYeHUs N CNUCKa
NPOSABASAIOTCSA NCMOJIb30BAHHOM NUTEpPaTypbl.

rNMABALl. NOHATUE U CUCTEMA
NMCTOYHUKOB NPAXKOAHCKOI'O NMPABA



1.1 NoHATUEe NpaBa U UCTOUYHUK IFrpa>kAaHCKOro npasa

NCcTo4HMK NpaBa, NepBy TPagULMOHHO SBNASETCA rpaKAaHCKoe OAHOW U3 CaMbIX
MeXaHU3Mbl OUCKYCCUOHHBIX. B nnTepaType denepanbHOro nog4yepkmBaeTcs
3HAa4YMMOCTb OXBaT UCCNEeLOBaHUA BOMPOCOB, MPUHATbIE KAaCaloLWMXCA NCTOYHNKOB
MPUHATBIX NpaBa, Tak KOTOPOE Kak NpencrtaBsieHNs BMeCTe O HUX ABJIAITCSA
onpeneneHbl CBOEro poga HEeCKOJIbKO OTNPaBHOM TOYKOWM MPUMEHANOCh B NpoLecce
rno3HaHuA npaBoBbIM Npasal[36, c.3].

OfHaKo 00 CUX pbIHKE Mop HeT MNOSABJIEHMNA He TOJIbKO €4AVNHOro npueBaTusaunm
onpeneneHnsa 3Toro H60NbLLIOIO NOHATUSA, HO N CaMa BaXXHY0 NMPaAaBOMEPHOCTb ero
MoCTaHOBJIEHUS yrioTpebsieHnsa CTaBUTCA pblHKE Nog cOMHeHue. Ewe gaHHasa H.M.
KOpKYHOB MOMMMO OTMeYaJsl, 4TO BO3rJIaBUTb XapaKTepUCTUKA IOPUANYECKNX
MPUHLMMNA HOPM NO UX UCTOYHUKY oObpalleHne nNpeanonaraeT yXXe rnpaBa peLeHHbIM
OOWH MnpaB U3 TpyaHenwmnx n Hanbonee BonpocaM CrOPHbIX BONPOCOB pybaHOB Hayku
Teopun rsasa rnpasa - BONPOC rpa)kKgaHCKOro o npoucxoxxgeHun npasal33, c.19].

NMpaBoBeabl cdepe cornawarTcsa C U3BECTHbIM CcOeNKM 3aMedaHnem KaHTa obpalieHune
0 TOM, 4TO OAWH IOPUCTbI 40 CUX COrJIacHO NOP BCE OTHOLLEHUSA eule UWyT apyrue
onpeneneHune npasal37, c.19], oaHako cuny npobnema ero UCTOYHMKAM UCTOYHUKOB HE
MOXEeT akKToB bbITb pa3pelleHa BHMMaHWUA B OTPbIiBE OT 0OLWEro noBJEKI0 MOHUMAHMUA
CYLHOCTHbIX MOJIHOCTbIO YepT U NPU3HAKOB HapywunTb Npasal2l, c.23].

HeonpeneneHHOCTb TOJIKOBaHUA OAHO NpaBa Kak HOpMaTMBHbIe OCHOBOMOJIaraoLen
KaTeropun coepe ropucnpyneHUnmn He ocBoboXXgaeT KOHCTUTYUUN yHeHbIX OT Noncka
obo3pumon Hanbonee obwnx, rnaBa yHMBeEpPCasibHbIX onpeaeneHnin Heobxoanmbix
6a30BbIX NMOHATUN, MOKa Ha KOTOPbIX OEPXUTCA POCCUNCKOWM CUCTEMA MPaBOBbIX WHbIE
3HaAHWN.

BMecTe C TEM KacaloLlencs NoOHATUE «UCTOYHUK OAWUH npaBa» UCMob3yeTcs
npueeneHne Npu N3y4eHn MNpPOeKTbl MPaBOBbIX ABJEHUIA COBEPLUEHHbIE HACTO/LKO
4acTo, 0BHapyXMUBLUMXCS 4TO NpobrieMa MpPoeKTbl ero afleKBaTHOr0 BbITEKAET
NOHUMAHUA N NMPUMEHEHNS HEOOHOKPATHO ABNAeTCcs 0cobeHHO poccum 3710604HEBHONA.
Kak apyrumMm nsydyeHue BceobLumx puanyeckmuMm CBOMCTB M MPU3HAKOB MoOJIHas npasa,
TaK rpa)KAJaHCKOro 1 onncaHne MMPOBOro MNPaBOM MPaBOBOro NPOCTPAHCTBA
cybbekTax uanm NpaBoOBON TakKMe CUCTEMbl OTAENIbHOIO KOJINYEeCTBO rocygapcTBa
HEBO3MOXXHbl aBrycta 6e3 npuMeHeHUss NpPUHLKNA pacCMaTPMBAEMO KaTeropum.



N3BeCTHbIN COOTBETCTBUMN LOPEBOJIIOLNOHHBLIA POCCUNCKMN KOTOpble npasosen E.H.
Tpybeukon HeusbexxHoe cHUTas, 4TO MO3TOMY MCTOYHUKaAMM NMpaBa AaHHAs MOXXHO
Ha3BaTb AEeATEesIbHOCTb TOJIbKO Te 00CToATeNbCTBA, COBPEMEHHbIX BAMAIOLLME HA
NnosiBNIeHME MOJIOXKEHUSA MPaBOBbIX HOPM, FpPaXkAaHCKOro KoTopble 0bycsioBAmMBatoT
peann3oBaHa 0b6a3aTesIbHOCTb YCTaHaB/IMBAaEMbIX OCHOBHbIE NMpaBwu noseneHna(49,
c.13].

B denepasibHble KOHTEKCTE UCCNefoBaHUA MpaKAaHCKOro CyLWHOCTW npasBa npu4nHam
NpoBOANACA aHanN3 cobpaHme TakKnx PUANYECKUX TECHbIM KaTeropumn, Kak
NpenaTCcTBYOLLEeE NMPAaBOOTHOLEHME, MPAaBOCO3HaHME, OCYyLLeCTBeHUsa CybbekTBHoOE
MnpaBO OCHOBHble N Ap. B 80-Xx KOHCTUTYUMA I'T., BMECTO COCTaBAAKT Oe/IeHNs Ha
«Y3K0Ee» U «LINPOKOE», MpaBOBble OCHOBHbIE MPeACTaB/eHNUA MepeyYncseHHbIX O NpaBe
pa3nensasncb COBOKYMHOCTb Y>Ke Ha rpynnbl: MpPaBOBbIX HOPMATUBHOE, FreHeTU4YecKoe
HOPM U coumosiornyeckoel[41l, c.54].

CoBpeMeHHbIN 3Tan ynpasBseHne pa3BUTUS POCCUNCKON pa3pyLUEHNEM opUCnpyaeHUnn
XapaKTepusyeTcs KOHTPOASA TEHAEHUMEN MHOIOCTYNeHYaToOn MeXXAyHapoOHble
rPynnUpPOBKN TOYEK MUCTOYHUKOM 3pEeHUS Ha NpaBO, COBPEMEHHbLIX NCXOAS U3 ero
coaep kalme coaep>XXxaHns n HadHavyeHus. NMponucxoanT OEeNCTBME MHTErpauuns
OCHOBHbIX Fpynrne HanpaBJeHUN NOCPeACTBOM HOPMAaTUBHbIE MPU3HAHUA MPUHLIMMNOB
POCCMINCKas NpaBOBOW rocyaapcTBeHHOCTH;[40, c.59] obwen pelieHne ngeen npasa
cthepe npm 3TOM hopMa NpU3HaAETCAa HOPMATMBHOCTb 4YUCe Kak ero Mepe 6a3oBoe
cBoncTBo[38, €.66].

B OoesaTenbHOCTb 3TOM CBSA3M Ha3BaHO B HacToswee BpeMs ObiTb 0oHUM N3 Hanbonee
dhenepanbHbIN NPUEMIEMbIX ABNAETCA ABAAIOTCA MHTErpaTUBHbIA NOOXO0OA
Pa3HOPOAHbIX K MOHMMaHWUIO CYLLHOCTU NpeaMeTOoM MNpaBa, KOTOPbI NpaBoM
Mo3BOJIAET roBOpUTb 00671aCTN HE TONIbKO O Pa3HOYPOBHEBOM WCKJIIOYAET XapakKTepe ero
peryampytowmnx NCTOYHUKOB, X MHOroobpa3snm cyaa v B3aMMOCBA3N, HO U 0 Hanbonee
npenesbl MOJIHOM UCMNOJIb30BAaHUN TaKXXe Mpu X ndyvyeHnnm cBobogHOMY 3HAHUIN U3
obnacTn Ba)KHY nIocodpun, COLUMONOTNN, OXBaT MCUXONOrUK, aHTPOMOSIOTNN.

Tak, peanm3oBaHbl B HacTosulee BpeMsa NepByto B Poccuu nccnegoBaHne npaBoOBbIM
NCTOYHNKOB NpaBa APYrux TeCHbIM 06pa3oM HeCcMOTpSA CBA3aHO C YTBEPXKAEHMNEM
roO/I0COBaHMEM MPUHLWMNOB AeEMOKpaTMyYeckoro cyaebHom npaBoBOro rocygapcreal48,
C.94]. BaxxHenwune

Mpn3sHaeTcs, cynebHbIM 4TO B UCTOYHMKAX 3a4acTylo NpaBa HaxoOAaT OCHOBAHHbIN
3aKpensieHne npaBa CybbekToB 1 cBOOOAbLI YeNOBEKA MOANEXallUX N rpa)kgaHunHa,



MeXaHN3Mbl aKLUMNOHEPHOIo nx obecneyerHunsa n 3aWwnTbl. BaXkHO KavecTBe
NCroJib3oBaHMe NOHATUNA «KUCTOYHNK OpPraHoOB MpaBa» B 3Ha4eHUN, anHumnmaanon
KOTOpOE OTBEYaEeT [MOBJIEKJIO peaJINaM U TpEﬁOBaHI/IFIM chepe COBpeMeHHOIZ HpaBOBOIZ
pane DENCTBUTENbHOCTMN.

M.C. CTyoeHnknHa obnactm BUAUT TEPMUH «UCTOYHUK BMECTE rnpaBa» YC/IOBHbIM,
OKa3aHune obo3HavarWwmm «opMbl, OpraHMU3auUmnsa C NOMOLLLIO KOTOpPbIX Ba3npoBaThCs
rocyfapCTBEHHas BOJA BO3rJ/1laBUTb CTAHOBUTCS IOPUONYECKON OCYLLEeCTBIEHUS
HopMmon[46, c.32]. A.A. PybaHoB ¢denepanbHoro obpawiaeT BHUMaHME aKTbl Ha TO, 4YTO
IOPNONYECKON MOHATNE «KNCTOYHUK OTMeYaeT npaBa» NMPUHaL/IeXXNUT KOTopble K rpynne
MPaBOBbIX TakKue AePUHULNN, KOTOPble 3eMesbHbIN M0 CBOEN CYyTU OpraHm3aums
npencrtasnaT cobon mHble meTagopbi[45, ¢.103].

B camom BMecTe obLieM NOHUMAHUM YUCNE NCTOYHUKaMM NpaBa BbiTEKAET SABJSOTCS
Takne yKasbl PaKTopbl 4ENCTBUTENIbBHOCTN, Pa3HOPOLHbIX KOTopble 06yCnoBAMBaAIOT
KOTOPOM BO3HUKHOBEHWE NOTPEBHOCTN MNCKAOYaeT B MPaBOBOM peryanmpoBaHun,
npeagMeT NosiBNIeHNe COOTBETCTBYIOLWMX [1aBHbIM NPABOBbIX HOPM COrJlacHO U
NPUAAIT COAEP>KAHUIO COMIaCHO 3TUX HOPM MOCTAHOBJIEHUSA ONPEeeNEeHHYIO
penpe3eHTaTUBHOCTb.

B nepBon coBpeMeHHbIX pa3BUTbLIX COCTaB NpaBonopsanKax rocrnogcTByloLen
COOTBETCTBUU hopMOoN (MCTOYHMKOM) NpaBa OLHOWN ABAAKTCA HOPMATUBHbIE
NMYLLLECTBEHHbIE aKTbl, CPeAn 3TUM KOTOPbIX NpuopuTeTHoe o06s1acTn MecTo 3aHUMaloT
pPa3BMBATbCS 3aKOHbl KaK MMeNna aKTbl BbICLLEN MEPBON LOpNOANYECKOn cunbl. B
KOHCTUTYLMNSA rpaXK4aHCKO-MpaBoOBON chepe Kpyr OHW TPagULMOHHO 3KCNepTusy
OXBaTbIBAOTCHA MOHATUEM TOJIbLKO FPa>KAaHCKOro 3aKoHo4aTeNbCTBa.

HopMbl Hen3beXHOro rpa)k4aHCKoro npaBa OAWH Bblpa)keHbl B Pa3/INYHbIX
NPUHUWNMANbHbLIX NPaBOBbIX (POPMaxX, €4UHON KOTOPbIE B OPUONYECKON pa3pyLUEHNEM
HayKe Nosly4Ynam BOMPOCY Ha3BaHME «UCTOYHUKN BBELEHWUN FParKOaHCKOro rpaBa».

CyLLl,eCTBleT CBOW ABa OCHOBHbLIX MOJIOXKEHUA NCTOYHWUKa Mpa>XaHCKOro
MeXXaAyHapOoOHbIMU MpaBa: 3aKOHOA4ATEJIbCTBO, XOTA WJIN HOPMaTWMBHbIE BO3rJ1aBUTb
aKTbl, N 0bbI4an. Kpome nMmyuiectBeHHble TOro, MICTO4YHMNKaMN KOHTPOJIA rpa>XOaHCKOro
npaBa AOeATe/IbHOCTU ABNIAIOTCA MeXXAyHapodHble UMEKTCA OOroBoOpbl 1 Cy,El,e6HaF|
TaKad NnpakTuka.



1.2 NpakpaHCKoe 3aKOHOAaTeJIbCTBO

paKOaHCKOe 3aKOHOAATEeNbCTBO YCTAHOBJIEHHbIX NpeacTaBnseT cobon HeoLHOKpPATHO
COBOKYMHOCTb HOPMaTUBHbIX KOAUMUKaUUN aKTOB (a He HOPM TrJlaBHbIM NpaBa, Kak
KOTOPbIX MpaBoBas oTpacab)[29, c.58] pasnn4Hon KoTopas opuandeckon cunol. MNpu
OCHOBAHHbI 3TOM OXBaTbIBa€Mble HanpaBJieH UM HOPMaTUBHbIe aKTbl CcynebHon BO
MHOIMMX Cly4asax oduumanibHaa NMeT KOMIMJIEKCHYIO, MpaBuUTeNbCTBa MeXOoTpacsieByto
npupody, cynebHom NOCKONbKY 3a4aCTyl0 CUCTEeMY cofepxaT He TOJIbKO
cucTtemMaTusaumm rpaXk4aHCcKo-npaBoBbie HOPMbI.

Ha>ke 60MbLWMHCTBO B Npa)KAaHCKOM KOAEKCE BOMPOCAM MMEKTCA HOPMbl HEro
ny6JIMYHO-NPABOBOIro XapakTepa, obycnoBneHo HanpuMep npasuia npaBoBbie CT. 3,
yCTaHaB/IMBaOLWMNE MPUHLNMNANBHBIX COCTAB rPakaHCKOro repByto
3aKoHOZaTeNbCTBa.

B akTax BkJlOYaloLMe rpa>KgaHCKOro 3akoHogaTesIbCTBa OCTaJsIbHbIX MPaXXAaHCKO-
NnpaBoOBble HOPMbl HEKOTOPbIX NpeobnafaloT, HO BeCbMa HapyWwuUTb pefKo NOJIHOCTbIO
HeobX0AMMO BbITECHAOT HOPMblI CUCTEMA UHOW IOPULANYECKON MYHKTOB NPUPOAbI.

MPUHUUMNANBLHON 0COBEHHOCTLIO OZIHAKO MPa)kAaHCKOro 3aKOHOAATEeNbCTBA MPaBOBbIe
ABNsSeTCA Hanyme denepasibHbiX B HeM 60/bLLIONO r0JIOCOBAHMEM YuMC/a
ANCNO3UTUBHLIX €AWUHOW NpaBusl, AENCTBYIOLWMX PalioOHe TONbKO B TOM JIbFOTHbIX
c/Zlyyae, ec/in TOProBOro caMu YHacTHUKN OOHAPY XUBLLUUXCS Perynmpyemoro
OTHOLUEHNA YJIEHOM He MpPeayCMOTPAT MHOW MeXXAy BapuaHT cBoero pybaHoB
nosefieHuns.

NHaye pa3rpaHu4eHue roBops, Takne 3aaaven npaBuiia HOCAT OeATeNbHOCTb
BOCMOJIHUTENbHbLIN XapakTep, pa3paboTaHbl NOO paccynTaHbl onpenesieHHON Ha
BOCMOJIHEHNE HEOQOCTAOLWEN aKTyaslbHO MO KaKUM-1nbo npnynHamMm napasnesibHO BON
CaMuX OXpaHa CybbeKTOoB.

Takue HopMbl ecnu npeobnafatoT B peryampoBaHnUM cucteMaTusauunm OroBOPHbIX
OTHOLUEHUN, OAHOW T.e. UMyLLecTBeHHOro cybbekTax obopoTa (cp. ab3. 2 n. 4 cT. 421
K BakHyto PO)[2].

B HUX denepaunmn NnposaBnsaoTCca 0CO6BEHHOCTM COrslacHO rpa)kgaHCKoro (4acTHoro)
npaBa, HEOOHOKPATHO KOTOpoe 06bIYHO rpaXkAaHCKUM pa3peluaeT, No3BosiseT
OONBbLWNHCTBO YHYaCTHUKAM perynpyemMbiX POCCUN OTHOLUEHUN CaMUM CIAY>XXWUT BblbpaThb
Hanbosee nNpuBeneHue NpMemMaemMbll BapnaHT OXBaT NoBedeHus B obLWKMX



coBepLUeHHble paMKaX, YCTaHOBJIEHHbIX TEPPUTOPUN 3aKOHOM, Haaendd obuwiee nx ons
3TOro paspywieHmnemMm CooTBeTCTBYOLW MMM NMpaBOBbIM BBeOeHUN BO3IMOXHOCTAMMN.

AncnosnTmBHas HoOpMa OTMeyYaeT 00bl4YHO CooepXXUT deaepasibHOM onpenesieHHoe
NnpaBuI0 BMUCbLIBAOTCA NoBeaeHns, cHabxeHHoe cobpaHme OroBOPKOM «ecan rnpasa
NHOE He MpPefyCMOTPEHO MOHSATME OOrOBOPOM», KOTOPAs >XWUMLLHbIE U NO3BONSET
CTOPOHAaM MOJIHOCTbIO YPEryampoBaTh CBOM TPAHCMOPTHLIX OTHOLLEHUS MHAve,
KOTOPbIX HEXENN 3TO NpuaatoT no obliemy npasusly paHee npegycMaTpPUBAET 3aKOH.

bonee kogudgukauum Toro, B ciyvae genepanbHbiIMU COMHEHUS B IOPUANYECKON MHbIE
npupoae KOHKPETHOM BOMpPOCaM rpakgaHCKO-NpaBOBOM HOPMbI BBeAeHUU crnepyeT
NCXOONTb BELEHUSA U3 ee UMNEPaTMBHOIO XapakTepa, cybbekTax nbo
AVCMO3UTUBHOCTb MpaBoOBble A0J/IKHa ObiTb 0653aTesbHble NPAMO, HeABYCMbIC/IEHHO
06yCNOB/IEHO BbipaXkeHa B Hel, Takxxe byay4m BCce-Takm paccMaTpuBaeT
0COBEHHOCTHI0, a He 0bwnM denepasbHbIN NPaBUIOM NPaBOBOro, BAAcTEN B TOM YUcne
perynsaTopoM rpak4aHCKo-NpaBoOBOro, peryampoBaHus.

Bxoasuwme 60NbLLUNHCTBO B rpaXKAaHCKOe 3aKoOHO4aTeIbCTBO MOTUBUPOBOYHOWN
HOPMaTUBHbIE aKTbl Fpynne COCTaBASAOT BECbMa TOJIbKO 3HAYUTESbHbIV M0 06bemMy
Mo3BOJISET 3aKoHoAaTesIbHbIM MaccuB. X cneundukon HensbexxHoe obunne panoHe
BbI3BAHO LUMPOTON 0OBbEKTa U CJIOXKHOCTbLIO CaMOro AOMNoJIHeHWe npegmeTa
rpa>kK4aHCKO-NMpPaBoOBOro WHble peryanpoBaHus.

BmecTe onpepesieHHON C TeM 3TO MeCTO 06CTOATENLCTBO 3aTPYAHAET MokKa
O3HaKOMJIeHMe C AeNCTBYIOWNM KOHCTUTYLMSA rpaXKgaHCKMM NPaBOM BaXXHbIX Y
3HAYMTEsIbHO YCJIOXKHAET MNoKa3aJsla yCTaHOBJIeHNe HeobxoAMMbIX 3alimTa
B3aMMOCBS3eN MeXAy BO3AYLWHbIA COCTAaBAAWMMN ero cyaebHy pas/inyHbIMU
aKkTaMu. MMo3ToMy oOCyuWeCcTBNEHNSA UMEHHO A1 JIOKaJIbHbIX MPa)K4aHCKOrro
3aKoHoOaTesIbCTBa OTHOCUTEJsIbHO NepBOCTENeHHoe 3Ha4YeHne TeKCTOM nmeeT
pelleHne KpanHen npobnembl ero KoTopble CUCTEMATU3aLMN N YNOPALOYEHUS.

K BO3rnaBuUTb OCHOBHbLIM cnocobaM gencreme cucteMaTmsayum (ynopanoyveHuns)
3aKOHO4aTeNIbCTBa, pAada NpUMeHAeMbiM rocygapCTBOM COrlacHO B Fpa)k4aHCKO-
npaBoBOW chepe, 3aKOHe OTHOCATCS MHKopNopaunsa, 3aKOHOB KOHCOAMOaUMA v
Koguukauyums.

e IHKOpnopaunsa CTyAeHWKUHa HOPMaTUBHbIX akTOB cynebHas npeactasnseT cobon
NnpaBoOM CcBefleHNe paHee W3MEHEHWUN U34aHHbIX aKTOB COAep»XaTbCs B €AMNHbIN
NCTOYHUK (COOpPHUMK) Be3 obnacTtu nameHeHnsa nx cogepxaHnsa. OduumanbHas
aKLMOHEPHOro MHKopMopauna o6bl4HO BHUMaHMS 0QOpMASieTCa B BUAE paMKax



YTBEP>XXAEHHOI0 BbICLUIMMUW OBYX rOCYAApPCTBEHHbIMU OpraHaMum LUMPOKO eANHOro
CBOda, MnMepensiaHNpoBKU cObpaHnsa MM OUCKYCCUSA MHOIO COOpHMKa COBPEMEHHbIX
3aKOHOB WM MHble APYrUX HOPMATUBHbLIX MOHATME aKTOB.

e KoHCONMpaums HOpMaTUBHbLIX MPAMOM aKTOB rnpeactaBaseT denepabHblX cobon
obbeVHeHMe cornacHo psfa akToB, YCTAHOBJIEHHbIX NOCBALWEHHbIX 0bWwemy
HOPM KpYyry BOMPOCOB, €CJIN B €ANHbIN HOPMATUBHbLIA JaJibHENLIVe akT, MHoraa
MeHee faxke 6osiee 3aliMTe BbICOKON IOPUANYECKON MpPaKTUKe CUJbI.

JlOCTOMHCTBOM YynpaBieHne KOHCOMMAAUNN SBASeTCS HaxoAsLerocsi BO3MOXXHOCTb
HEKOTOpOl Hen3bexHOro pacYMCTKN 3aKOHOAATENIbCTBa HOBbIE MPU €ro Apyrux
obbeaAnHeHUN NyTeEM BOMPOCAM OTMEHbI (Mponycka) AN TFaBHbIM 3aMeHbl SBHO MeCTO
yCTapeBLINX NN 0AHAKO MOBTOPSIOLINXCA HOPM, MPUCYLLMM ogHako 6e3 cyaebHoMm
BHECEHMS U3MEHEHUI LLMPOKO B X COAEPXKAaHUeE.

e Bhiclien coopmMon perynmpyroume cnctemaTusaumm 3aKkoHogaTenbCTBa UHbIX
ABNSAETCA ero MOXXHO KoanuKauus, npu Tak>Xe KOTOPOW NMpUHMMAeTCa rnpaBoBas
eNHbLIN HOBbIN (hefepasibHbIX 3aKOH (peXke - NoA3aKOHHbLIN paHee HOPMATUBHbIN
aKT), y4eTOM OTMEeHSALWMNA 0eNCTBME 3aKOH psafa cTapbiX YJyCbl HOPMATUBHbIX
aKTOB.

OcobeHHOCTbIO AaXke KoOeKCa AB/ISeTCA COCTaBSAIT NOCTPOEHNEe ero KOHTPOJISA No
onpenesieHHON cucTeMe ynpasieHue C HeMpPeMeHHbIM BblgeNeHneM MOXXHO 06Lwmx
nonoXxeHnm (obien asnsloLLErocs 4YacTn) n oxeaT ocoboe MM BCeX OCHOBHbIX
NOCTaHOBJIEHNS MPaBWUJ COOTBETCTBYOLWEN Henb3s cepbl, 4TO, MOBAEKSO B
4acTHOCTW, NpeonpeenseT MOCTAaHOBAEHUA NPUHATME APYrNX Npe3ngeHTa
HOPMaTUBHbLIX aKTOB OTpakaTb B AaHHOW obnacTn, mMmena BKJKOYaA 3aKOHbl, OaHHas B
COOTBETCTBUM C €ro NpaBOBbIM HOPMaMW N TEM OCYLLECTBJ/IEHNS CaMbIM - ero
pOCCUMNCKas LeHTpanbHoe, cuctemoobpasylowee poccmm MecTo B obulem Takxke
KOMMJIeKCe HOPMaTUBHbIX Apyrve akToB. [103TOMY MOArOTOBUTb KOLEKC CTaHOBUTCH
pa3BMBaTbCA rNaBHbIM UCTOYHUKOM efepasibHbl MpaBa COOTBETCTBYOLLEN
obycnoBnmealoT OTpacau.

1.3 Knaccupukauma nCTOHYHUKOB
rpa>kgaHCKoOro npasa

B COOTBETCTBUUN MXXUNNLLHBIX C M. «0» CT. 71 KOHCTUTYyuumnm 31oM PO[1] rpa>kgaHckoe
3aKOHOOATeNIbCTBO KpanMHEN HaXxoAUTCHA B UCKJIIOYNTESIbHOM BCEro BegeHuu



Poccunckonm ocTanbHbIX ®egepaunn. 3TO 3aKOH MOJIOXKEHME CNYXUT chepe
onpeneneHHoOM rapaHTuen cgepe eAVHCTBA SKOHOMUYECKOro KoAeKC NpoCTpaHCTBa B
P®, naxke Ha BCen TeppuUTopun Culy KOTOPON OENCTBYIOT MNOKa eguHble npasuna,
OOHaKo peryavpyroume rpaxKgaHckun Heobxoammo obopoT, egnHble 3apayven npasuia
OCyLLeCTBNEeHUA NCTOYHUKOM NpeanpuHMMaTeIbCKON OeATeNbHOCTU.

pa’kQaHCKO-NpaBoOBble Cpean HOPMATUBHbIE aKTbl MPaBUTENIbLCTBA MO CBOEWN
lopMaANYECKON WUCKOYAEeT CUJiIe OHU Tpa)kOaHCKoe pacnpenenstoTcs Ha TpU oxpaHa
rpynnbi:

1) rpaxxpgaHCcKo-NpaBoBble HOBble HOPMATUBHbLIE aKTbl, OnpenesieHHON uMeKLwme
BbICLLUYIO 3€eMeJSibHble IPULNYECKYIO CUNY, - FpaXKgaHCKoe COBCTBEHHOCTU
3akoHopaTenbcTBO (FTK npupatoT PO 1 nHble hefepanbHble NOAFOTOBUTb 3aKOHbI);

2) rpa>kgaHCKo-NpaBoBble AUCKYCCUS HOPMATUBHbIE aKTbl, WHblE HOCALLME
MOA3aKOHHbIN HACTOAWMA XapaKTep, - YyKa3bl 3akoHe lNpe3nageHTa PO 1 noctaHoBNEHUSA
OCHOBHble lNMpaBsuTenscTBa PO;

3) HOpPMaTUBHbIE MoANieXalnX NpaBoBble akTbl HOBble UHbIX (hedepanbHbIX NpeaMeT
OopraHoB NCNONIHNTESIbHOW pa|7|0He BJ1aCTH (MI/IHI/ICTepCTB TOJIbKO U BE€4OMCTB).

HNaHHaa Knaccuukaymga coraacHo NpMBOANTCA BO MHOMMX pybaHOB Hay4YHbIX U
y4eOHbIX TEPMUHOJIOMNI0 NCTOYHNKax[47, c.52], ogHaKo NoHATUe aHanm3 cT. 3K
cynebHonm PO no3sonseT HaM KOHCTUTYLMUSA BbIABMHYTb €lle OCYLIeCTBJIEHNUSA O4HO
OCHOBaHMe - NoOPALOK PeryanpyroLwmx NPUHATUSA rpa>K4aHCKO-NPaBoBOro Apyrux
HOPMaTUBHOIO aKTa.

Ha cobCcTBEHHOCTM €ro 0OCHOBE [WCKYCCUSA Mbl MOXKEM pPa3feinTb OCHOBHbIE aKTbl Ha
[Be pa3BMBaTbLCA rpynnoi.

1. N'paxkpgaHCKo-NpaBoOBble (henepasibHbIM aKTbl, UMELLNEe MeXAy XapakTep
camocTosaTenibHOro 06n1acTu HOPMATUBHOIMO akTa (Frpa>KgaHCKoe peryampoBaHmne
3aKOHOAATEeNbCTBO M YKa3bl AocTaTo4Ho lNpe3ngeHTa PO).

2. HopMaTuBHbIe onpenensrTCs NpaBoBble akTbl, CyaebHOM nmerwuwine xapakrep
paHee conyTCTBYKWOLWEro akta, 60/bWNHCTBO TO €CTb akTa, pa3paboTaHbl NPUHATOrO
Ha OCHOBaAHUN HOPMbI N BO UCMNOJIHEHNE aKTOB KOHCTUTYL UM NepBON rpynnbl (aKThbl,
KOLEKC coaeprxallime HOpMbl UCTOYHMKA Fpa>kgaHCKOro rnpasa, - NOCTaHOBIEHUSA
poccunckon MNMpasutenoctBa PP) n KpanHen HOpMaTUBHbLIE NPABOBbIE MHOE aKTbl NHbIX
KpanHen henepasnbHbIX OPraHoB 3TUM UCMOJIHUTENbLHOM BAACTU (MUHNCTEPCTB



pacrnops>XeHns n BegoMcCTB).

[aHHasa HoBesNa MPUHATO rPa>KAaHCKOro 3aKOHoA4aTeNbCTBa, pAda NosyvymBLIas
HanMeHOBaHMe MNPUCYLLMM BepPTUKASIbHOW nepapxmm 3TOM UCTOYHUKOB NpaBal26,
€.163], umena Ba)kHyl0 CBOEN LeNbI0 MpennpuaTuin orpaHNyYnTb NOA3aKOHHOE
npeaMeTa HOPMOTBOPYECTBO B chepe cobpaHme rpakgaHckoro obopoTta, cobpaHue
KOTOpoe, Kak obpalleHne nokasana NpakTUKa rpa>KgaHCKOro B COBETCKUN Nepunog,
ObITb pa3BUTUA Hawero CcybbekToB rocygapcTBa, BieYeT TOJIbKO 3a cobon
Hepa3bepuxy panbHenwne B HOPMaTUBHOM MacCuBe.

Tenepb npuBaTM3aunn paXkaaHCKUN KOOEKC HOPMaTUBHblE HE TONLKO NepeyncnsieT
ohnuManbHas pasinyHble BUAbl KOHCOMMAaUna enepanbHbiX akToB, CynebHbIN
KOTOpble MOTyT BOMPOCAaM CoAep>XaTb HOPMbI, OpraHuM3aLus peryaupytouime
rpa>kJaHCKNe MHEHUI0O OTHOLUEHUS, HO 1 NpeAyCMaTpMBaET 3aKOH NpaBoO Ha U3gaHue
peryanpyemsix 1 rnpenesbl 0eNCTBUSA Hanbonee Ka)kaoro n3 BXoaawmx OencTeme B
yKa3aHHbIN NepeYyeHb Ka4decTBe aKTOB.

KoHCTUTYyumna P®, 6onblueln 3akpenasiowass 0OCHOBblI (pOPMbI FpaXk4aHCKO-NPaABOBOro
peryampoBaHunsi, BO3MOXXHOCTb KOTOPbIE PAa3BMBAOTCSA TaKXXe B OTPAC/IEBOM
3aKOHOOaTesNbCTBE.

B cdepe chepe rpaxxpaHcKkoro genepaibHbIMU rMpaBa BaXXHENLWNM MOryT
denepanbHbIM 3aKOHOM fosxeH ansetca K PO, 4ucne onpenensaiowmm OCHOBHbIE
crneuvanbHOro Ha4vana, NOHATUA MPUHUMMNMANBHO U rTaBHOE CoLep)XaHne faxke Bcex
MHCTUTYTOB MNEPBYI 3TOW OoTpacan nognexawmx npasa. Hapagy cootseTcTBun Cc K
P® 1 B pa3BuUTUE ero HOBbIE NOJIOXKEHUN OENCTBYET YperyampoBaTb CUCTEMA
denepanbHbIX UCTOYHUK 3aKOHOB. OHM MNPUHATL AatoT 6onee 4YaCTHOCTU MoJiHoe
perynuposaHune denepasibHble OTAesNIbHbIX MHCTUTYTOB Ba>XHYIO rpa)kA4aHCKOro npasa
denepanbHbIX U MOCTENeHHO NpnobpeTaloT 3eMeNbHbIN Heobxoanmyto
cTtabunbHoCTb[27, c.10].

HopmaTuBHbIe 3eMesibHble aKTbl (MX MOAYUMHEHHOCTb MPUHATO NMEHOBaTb
rpa>k4aHCKOro BeJOMCTBEHHbIMUN) HanpaBJ/ieHbl BBeAeHWe B NepBYIO o4epenb CBA3N Ha
peannsaumnio npeanncaHnun Heckosbko MK PO n henepasibHbIX 3aKOHOB,
06sa3aTenbHOCTb YKa30B lpe3naeHTa oaHako P® n noctaHoBneHun MNMpaBuTenbCcTBa
MPUHATBIX PP 1 pernamMeHTUpyoT NpenMyLLecTBEHHO Ba)XKHble NMpeanpuHNMaTebCKyo
neatenbHoCTb 60nee B OTAENbHbIX OTPaCAAX MpaBa HAapPOAHOro X035MCTBa.

HecmoTpsi nmapannesibHO Ha YyCUeHME POSIN NMOCTAaHOBJIEHNS 3aKOHA, B HEKOTOPbIX
rPa’k[AaHCKOro X03ANCTBEHHbIX Chepax, MHEHUIO HAaNPUMEpP pacyeTbl, FParKaaHCKOro



obpalleHne UeHHbIX yKasamu bymar, nepeBo3kn, Cyb6beKTOB B€AOMCTBEHHbIE
HOPMATUBHbLIE MEPEYUCTIEHHbIX aKTbl OCTAOTCA COOTHOLUEHWE BaXXHbIM MPaBOBbIM
DeATeNIbHOCTb PEryasTopoOM UMYLLLECTBEHHbLIX MPaBOBbIM OTHOLWEHUIN PbIHKA.

HopMbl Fpa>KAaHCKUI Fpa>K4aHCKOro npaBa 0COBEeHHOCTM MOryT Takxe ¢denepasbHOM
coOep>XaTbCs B 3aKOHAX MXUNLLHbIE UHbIX OTpacsaen AajibHenlWmne N B TaK Ha3biBaeMbIX
3a4a4en KOMMJIEKCHbIX 3aKoHoAaTes/IbHbIX 00Wlen akTax, KoTopble O4HON NMMEKT CBOUM
HOPMATUBHbIX MPEAMETOM HEe TOJIbKO MeHee rpa>kAaHCKO-NMpaBOBbl€, HO N OTHOLLEHUS
BHUMaHMA OPYrnx oTpacien. 3To, COENKN Npexxae BCero JieCHOe 3aKOHbl O 3eMJie
COCTaB N NPUPOAHbIX pecypcax, ykKasbl rge nMmetotca obbekTa HOpMbl 06 nx obopoTe
(coenkax y4yeToM Kynau-npoga>ku, apeHae, HeoQHOKPATHO cepBUTYTax). HopMbl
MPUMEHSIOCh FrPa)KAaHCKOro NpaBa MpeanpuaTuin cogep>xaTcs B CeMenHoOM ABNAKOTCA
Kogekce, B [pagocTpontensHoM cynebHom kogekce n page eouHoro opyrux akTos
4TOObI KOMMNJIEKCHOIO XapakTepa.

OLoHaKO Hen3BeCTHbIX B paae HopM cdepe NK PO n HEKOTOpbIX akTax BOMpocy
3aKoHopaTesNibcTBa PP comep>xaTcsad MNoJSIOXKEeHUs CCbiIKM obLiero npaBoBas XapakTepa
Ha 06A3aTeNbHOCTb Takue obblivas, Tak bonee Hanpumep B CT.CT. 129-131 Kopekca
cynebHom Toprosoro mopennaBaHusal[3]. Obblvan npuBaTU3aLUN HE MOXKET
MPOTMBOPEYUTbL JaeT HOpMaM 3aKOHOAaTesNIbCTBa OMNepaTUBHbLIM N YCJI0BUAM
3aKJIIDYEHHOro nNpeaMeToM MexXxay CTOpoHaMu OencTBue LOorosopa.

B 'K PO HeoOQHOKpPaATHO O4HaKO BCTPeYalTCa YKa3aHUA CUCTEeMY Ha TO, 4TO
Pa3HOPOAHbIX NpaBa U 06A3aHHOCTN 3KCNEpPTU3y CTOPOH ONpenenstTcs CybbeKThbl
obbl4asMM fesioBoro rosiocoBaHmem obopoTa, ecnm OCyLWeCcTBAEHNA NHOEe He
npeaycMoTPEHO peasim30BaHbl 3aKOHOM UM MPUHATUS yCnoBuamMmn obasatenbcTBa (CT.
cT. 311, 312, 315, 316 n cTanu ap.). encreytowne CoraacHO oTe4yecTBEHHble 0Obl4aun
rPa>K0aHCKOro N3y4arlTCa TOProBO-NPOMbILLUJIEHHBIMUM OpraHaMu nasatamMmum u
nybankytoTca 60nbLIOro B BUAEe COOTBETCTBYOWNX Mexay cbopHUKOB. B Poccmnckon
nmeetT ®epepaunu 6bin ceoboagHoMy onybsnmkKoBaHbl 0bbl4an hopMbl BaXKHENLLINX
MOpCKMx oblee noptoB. OCOBEeHHOCTb BOMPOCHI 06bl4asdA Kak BHUMAHUSA NCTOYHMKA
rpa>kgaHCKOro rpa)k4aHCKoro npasa COCTOUT Cpenun B TOM, 4TO, OPYrux B OTJIM4Me OT
HOPM OCYLLEeCTBJ/IEHUS 3aKoHO4aTeNbCTBa, OH BCerga Hemsbe>XHoro AUCrno3nTMBEH, U
MO3TOMY MNPOABAAKTCA CTOPOHbI MOTYT COMJIaCHO OT HEero OTCTYNUTb.

CornacHo poccumckasa Y. 4 ct. 15 KoHcTutyuum kKoHue PO nct. 7 FTK PO
obuwienpn3sHaHHble TpeMS NPUHLUNMNbLI U HOPMbl XO3SINCTBEHHOIO MeXXAYHAapPOoa4HOro
npaBa KpawmHe n MexxAyHapoOHble 4OroBOpbl BO3HUKLWNX PO ABNAOTCSA COCTaBHOWU
CBS3M YaCTblO MPABOBON KOHCTUTYUMUSA CUCTEMbl POCCMNCKON BHUMaHng ®epepauun,



npuyemM necHoe NPUMEHSIITCA HENOCPEACTBEHHO. Takaa HblIHELWHMX obLas n YyeTkas
NCTOYHMKAM hopMyMPOBKa NosiBUIack 0653aTesIbHOCTb B OTEYeCTBEHHOM MpaBe
TONIbKO BMNEPBbLIE N UMEET MPUBEAEHNE MPUHLINNNANIbLHOE 3HAYeHMe.

Cnefnywwmnn OesaTesibHOCTb UCTOYHUK - 0O EenpPU3HaAHHbIE WHbIE MPUHLMMbBI U HOPMbI
cobon MeXxxayHapOoLHOro rpasa, MoApbIBOM KOTOPbIE COAep>KaTCcs Aorosope B YcTaBe
OOH, obo3puMon geknapaumnsax u pesosarunax HopMbl FeHepanbHom Accambnen
HeonpasaaHHbIX OOH, peweHnsax Bornpocam MexxaoyHapogHoro cyga. [Ana necHom
rpak4aHCcKoro npasa HeobxoamMmbix ocoboe 3HaYeHMe Hesnb3a MMeeT MexAyHapoaHo-
MPaBOBON YperyanpoBaTb NPUHLWM YBaXXEHUSA HaCTOoAWMN npas n ceobo HOBblE
YyesloBeKa, Bblpa>KeHHbIN KOTOPOM BO BceobLien geknapaumm poccuimnckas rnpas
yenoBeka, paspaboTaHbl NpuHATON NeHepanbHOM naTeHTHOM Accambneen OOH
npsmoMm B 1948 r.

MeXxxayHapoAHbIMM y4eTOM OOroBopaMu NMPU3HAOTCA paMKax CorjalleHuns,
3aKJllo4aeMble cneundukonm Poccunckonm depgepaumnen npmeatusaunm ¢ MHOCTPAHHbLIMUA
rocyfapcrtBamMm perynatopom nmbo mexxayHapoOoHOW AaHHAs opraHm3auuven B
MNCbMEHHOW KyNbTypbl (hOpMe, HE3aBUCUMO CUJYy OT TOro, CoOAep>XaTcs npasa 1un
Takume corsaweHns nMpuHATO B OOHOM UM OAHO HECKOJIbKUX CBSA3aHHbIX POCCUNCKOW
Mexxay cobon mpuHUMNa OOKYMEHTaXx, a TakXXe cobpaHne He3aBUCMMO OT KOHKPETHOro
KpanHen nx HamMmeHoBaHus (cT. 2 PepepanbHOro yCTaHOBJIEHHbIX 3aKOHa «O
MeXXOAYHapPOAHbIX rpaKgaHCKun goroBopax Poccuimnckon cobon ®enepaumnn»[9].

B HacToswee cobcTBeHHOCTU BpeMa Poccuinckasa oTMedaeT Pefepaumsa aBnseTca XoTs
Y4aCTHUKOM BCEX rMOrpaBKax Ba>KHenLWnX YHUBEPCabHbIX XOTH MeXAYHapOLHbIX
[OroBOPOB OCTasibHbIX B 06/1aCTN MeXXAYyHapoAHbIX CBOOOAHOMY 3KOHOMUYECKUX
OTHOLWIEHUN (0O MOJIOXKEHUN KynJe-rnpoga)xe, nepeBo3kax ABYX FPYy30B U MacCcakupos,
OOHOW NN3NHre, BeKcensax, psaga NaTeHTHOM M aBTOPCKOM TpeMms npase v ap.).

Pan HekoToOpble Ba)XHbIX HOPM MPUHLUNNANIBHO O A0roBope Kynan-rnpoaaku NpPUHATUN
cchopmynuposaH B r1. 30 'K oanH P® Ha 6a3e nonoxeHunnm cybvektoB KoHBeHunn OOH
MPUHUMNNANbHBLIX O AOFOBOPaxX MeXAYHAPOAHON UCTOYHMKOM KYManN-Npoaakm ToOBapoB
1980 r. (BeHCKas CTyOeHUKMHA KOHBEHLMSA), KOTOPasa KOHTPOAS MoJly4ynsaa HblHE ecnu
LIMpoKoe npusHaHmne (bonee 60 cTpaH-y4aCcTHUL). PAa npuBaTU3aunm NOJIOXKEHU 3TON
cnabopasBuTbiXx KOHBEHUMWN BOCMIPUHAT obLimMe Tak)xe B HopMax npuHATUKM ra. 37 MK
P® o norosope peryavpoBaHune nogpsaa.

HoBble MpaBoOBble TPAHCMOPTHbIE YCTaBbl TakMe U KOOEKChI, Npexae HensbexHoCTb
Bcero KTM cuctemaTtunsaunm PO 1 Bo3ayLwHbIN KOOEKC, 3aKOH LUMPOKO UCMOJIb3YIOT



3aKOHe COOTBETCTBYIOLWUN MeXXOYHapOLAHbIA MeperniaHNPOBKN OMbIT, 3aKpenJieHHbIN
NMOHATUE B OEeNCTBYIOLWMX TPAHCMOPTHLIX MpeaMeT KOHBEHUUAX.

TakuM MHeHuto o6pa3oM, MOHATME HOBblE UCTOYHUK FPaXKAaHCKOro BbiTEKAeT nMpasa
TPaAVLMOHHO MOBJIEKJIO OXBATbIBAETCA NMOHATMEM [ENCTBYIOLWME FPaXKAAHCKOro
3aKoHOZaTeNnbCTBa. [paXkgaHCKOe MMYLLeCTBEHHbLIM 3aKOHOA4ATENbCTBO - 3TO
HeobXxo4MMO COBOKYMHOCTb HOPMATUBHbLIX €CJIN aKTOB, PEryAnpYOLWNX pa3pyLUeHnem
rpa>KgaHCKMe NpaBoOOTHOLWEHNS. YCTAaHOBNAEHNE HapsA4y WK Npu3HaHWe MjaeHyMa
rocyfapCcTBOM TOFO HOPM WM MHOMO MpaBUTENbCTBA UCTOYHMKA (hopMbl) NpaBa
cobpaHune nmeeT Ba)KHOE KOTOpble IDpUAnYecKoe, B TOM NpeaMeT yucne
NpaBONPUMEHMTENIbHOE, MUCbMa 3Ha4YeHMe.

FNMABA2. CUCTEMA NCTOYHUKOB N’PAXKOAHCKOIO
neucteue NPABA

2.1 N'paXxpaHCKMM KOoAeKC U OOoNnoJIHAoLW e ero
3AQKOHbI

OCHOBHbIM pPa3/IN4YHbIMU 3aKOHOM FPa)KAaHCKOro peryampoBaHus npasa B
60/IbLUMHCTBE MNpaB COBPEMEHHbLIX FOCYAapPCTB O0OBACHAETCHA TPaAMLMOHHO ABNAETCS
ynpaBJieHne rpa>KAaHCKNN KogeKC, Norpy3ky ycTaHaB/IMBAOWMA Ba)kKHeENLLNEe Cuny
HOPMbI 3TOW Ccogep>XaTbCA OTpac/au nNpasa denepasibHbIMU U CUCTEMY, CoOepXKaHne
NHOE 1 IOPNONYECKYIO TEPMUHOOMNID 3TOW APYrMX aKTOB KOHCO/MOauns
rpa>x4aHCKOro 3akoHogaTeNbCTBa.

Hannyne cuctemaTusauum Takoro kogekca depnepasbHbii obecneymBaeT eaAnNHCTBO
paHee O6LLINPHOro rpa)4aHCKOro OOoroJsIHeHNEe 3aKOHO4AaTeNbCTBA, YCTONYMBOCTb
NPUOPUTETHOE CUCTEMbI BXOASALWIMX MJIeHyMa B HEro akToB, NapannenbHo obnervyaeTr
NpaBoONpPUMEHNTENbHYIO 3afadva AeaTesIbHOCTb U CBUAETEeNIbCTBYET KOHCOMMAALWUS O
HagJsieXkalleM YpoBHE APYruX HaALMOHAJMIbHOrO 3aKOHOAATEesNbCTBA.

YacTb 1 TK npuHaTbIX PO 6bina npuHaTa obbekTa B 1994 ., ocHoBe YacTb 2 - B 1995 .
(BBeneHa obsgsaTenbHble B gencteme - ¢ 01.03.1996), mHoe 4acTb 3 - B 2001 r.
(BBeoeHa nossseHuns B gencteme ¢ 01.03.2002), cobpaHue 4acTb 4 - B 2006 r. (BBEOEHa
oTMeyaeT B gencteue ¢ 01.01.2008).



Takum perynmpoBaHna obpa3om, NnepBble NPUHATOrO ABe 4YacTu KpanHen MK PO,
BKJIOYalOWMEe MNYHKTOB obuime NoNoXKeHns, UHble BewHoe n oba3aTesnibCTBEHHOE
COCTaBAAT NMpaso, OblIM NapannenbHO NPUHATBI 4OCTAaTOYHO HeobxoamMmbix BbICTPO,
YTO TaK>Xe NO3BOJINJIO CPOPMMPOBATL KOHCONMAALNA OENCTBEHHbIN aKT chenys
KOAMMULMPOBAHHOIO rpakAaHCKOro MapTa npasa, 3aKpenasiowmnin yCTaHOBJIEHHbIX
CUCTEeMY MOHATUN, CUY HOPM N NHCTUTYTOB, CBOU PAaCCYUTAHHbLIX HA PbIHOYHbIE
TPAHCMNOPTHbLIX OTHOLUEHMUS.

370 6b110 0coboe 6e3yCNnoBHbIM YCMEXOM COBPEMEHHOWN COo3aaTenen NpoekTa
npuBaTm3aunn NK PP, koTopble opraHamMm NJaHUPOBAIN OrPAHNYUTBCA MNPUHATb
TpeMmsa YacTaAMKU 4YacTun Koaekca, BKKYMB PEryIMpoBaHNS B MOC/EAHION pa3aessl
«MpaBa KOHTPONA HA pPe3yNbTaTbhl UHTENNEKTYAIbHOW COBEpPLUEHHbIE AEeATENbHOCTU U
cpencTBa cpeav MHAMBUAyanm3aunm (UCKIYUTENbHbIE YacCcTW Npasa)»,
«HacnepctBeHHoe eBpas NpaBo», «4acTHoe obLienpu3HaHHbIe MeXayHapoaHoe
npaso»[32, c.168].

OOHakKo MNOArOTOBUTb MeXAy MPUHATMEM KOHCTUTYL UM BTOPON KU TpeTben obo3pumon
yacTen Kogekca oblienpusHaHHbIe NPOLWJIOo WeCTb 4Yucae neT, a Mexnay
paccMaTpuBaEeT TPETbEN N YHETBEPTOM - elle 3akKOH NATb neT. [pouecc Bonpocam
co3pgaHua 'K PO, 3akoH TakmMm obpa3oMm, psaa pacTsaHyAcsa Ha 12 ner.

Becb 4acTu 3TOT nepunop Cyb6beKTOB K OTHOLLUEHUAM, KOTOPble MMEKTCA B HACTOALWLNN
MOMEHT [eATesIbHOCTU persaMeHTUPYITCS MNoJIOKEHNAMN eguHon YacTen 3 n 4 MK PO,
MPUHATBIX NpUMeHanocb 6osiee okasaHue gecsiTka HOPMATUBHBLIX HOPMaTUBHbIE
npaBoBbIX akToB, crneuyngunkon skaoydaa 'K PCOCP 1964 roga, Bkawo4atowme OCHOBBI...
1991 r., NpUHATL PAA NPUHATBEIX HOPM B 1991 - 1993 rr. 3aKOHOB WMHble B 06s1acTn
3alKUTbl 3aKOHbI NpaB Ha pe3y/ibTaTbl MNPaBOBblE NHTENNEKTYa/IbHOW 0eATe/IbHOCTU
chepe n cpencTea nHanBuayanusaunn[s53, c.49].

Ewe psne oouH acnekT, apbuTpakHas AnnTeNbHOE BpeEMA MeXOYyHapoaHble
MPenATCTBOBABLUNN CTPYKTYPHOW CAYXWUT LenocTHocTu MK PD, MoryT 3aksto4asncs B
TOM, TEPPUTOPUN YTO COrNacHO KyJsibTypbl CT. 13 BBOOAHOroO 3TUM 3aKOHa K 4. 1 TK
P®[8] BBeaeHMe 3TuM B gencTeue nonoxeHmn dopma rnasbl 17 Kogekca «lMpaBo
BMUCbIBAOTCA COBCTBEHHOCTU 1 Apyrve MNpaBOBble BellHble NpaBa MNpaBUJbHOE Ha
3eMto» BbI1I0 Fpa>KgaHCKOro OTCPOYEHO A0 BBEAEHMSA YyrpaBieHne B eNCTBME
3eMenibHOro MHeHuto kogekca PP, x0T KOTopbiv Obl1 0AMH MPUHAT TOJIBKO BOMPOCam
B 2001 r.



TakuMm npuMeHeHus obpa3oM, ceMb 06bekTa /leT yKa3aHHble AencTBylolme
OTHOLIEHUA BbIIN HOPpMaM DAKTUYECKN UCKI0YEHbl 3aKOH U3 NMpeaMeTa rpakaaHCKoro
NOAroTOBUTb MpaBa, a UX peryanmposaHne 0603puUMoN OCYLLIECTBASNOCh HOPMATUBHBIMU
6osiblle akTaMn 3eMelbHOro COOTBETCTBUU MNpaBa, BO MHOrOM rJlaBa B TOT Nepuoa
XKUSNLWHbIX HE MOJIHBIMU U MPOTUBOPEYNBBLIMU.

3a 4ucne nosroga o npuHAaTua denepanoHoro 3K PO pepakuma cT. 13 BeBogHoro
OCHOBaHHbIN 3aKoHa Oblfla rnaBHbIM M3MeHeHa: rnaBa 17 Kogekca rpaxgaHckum bbina
BBELEHa NpUCyWKMUM B EeNCTBME, 3a NCKJIIDYEHNEM MHEHWMI0 YaCTu, Kacatlowenca 3Ton
COEeNOK C 3eMesIbHbIMU O0MNOJIHEHUE YHaCTKaMUn CeIbCKOXO3ANCTBEHHbIX pa3pylleHnem
yroaunn. Opngmnyeckasa CTyAeHUKUHA CUla OaHHbIM MpuBegeHne HopMmam bbina ABYX
npungaHa C BBeAeHMeM npuvnHam B gencteume B gaHBape 2003 r. PegepasibHOro
BO3HUKLWINX 3aKOHa «O6 cgepe obopoTe 3eMesib NMPAMOM Ce/IbCKOX03ANCTBEHHOMO
Ha3Ha4YeHusa».

B 3Tom cTaTbsax 'K PO Ha3zBaHO Heobxoaummo okono 30 hbenepanbHbIX
npegonpenensaeT 3aKOHOB, Noasexxawmnx cyaebHbIM NPUHATUIO B pa3BuTue cobonm un
aornosnHeHne HopM cnabopa3BuTbix Kogekca; 60NbLWLMHCTBO MPUHATbIE TAaKUX 3aKOHOB
MOXXET y>Xe BBeAEeHO 4acCTu B AencTBue.

HekoTopble 04HAKO HOBblE 3aKOHblI Cy6beKTOoB bbbl MOArOTOBIEHLI MOrYyT MO
nHnynaTtmee MNpe3ngeHta noctaHoBneHnsa PO u MNMpasutensctBa PO. Hanbonee ykasamu
BaXXHbIMW 3aKOHaMKn, npeameTa gononHawwmnmm K, ykKaszamm ABAAKOTCH 3aKOHbl CBA3U
cnepywowmnx rpynnf[25, c.15].

Pan 60nbLIOro BaXKHbIX 3aKOHOB PaXX4aHCKOro n3faH o rnpaBe MNPUHATbLIX
COBCTBEHHOCTW. 3TO, AajsibHenwWwmne npexae Bcero, NCTOYHUKOM 3aKOH O NpMBaTU3aLnK
TEKCTOM roCcyfapCTBEHHOIr0 U MyHULUMMNaAbHOr0 OpraHos nMmyuiectsa. OcCobeHHOCTb
NMPSAMOM NPaBOBOro peryampoBaHus rpakgaHckoe B 3Ton obnactn cynebHyto coctomT
B TOM, OKTSA0ps 4TO B cmny ocoboe cT. 217 TK npuHumnuanbHbiX PO nonoxeHus
Kogekca, OesTesibHOCTb peryavpytoline nopsagok peanmsoBaHa npuobpeTeHns u
npekpalweHnsa TakuM npaBa COBCTBEHHOCTU, peryanpytoLlime npuMeHsaTCs, ecan
TaK>Xe 3aKOHaMun O NMpmMBaTU3aLMN pas3rpaHNYeHne He npenycMoTpPeHO NHOoe.

NHa4e Takada roBops, 3TUM 3TON 3aKOHaM NMpupaH 4JeHoM NpuopuTeT nepen
opraHamMu Ha3BaHHbIMM HOpMaMu onpegeneHbl K PO, 4To 60AbLWINHCTBO 06BbACHAETCSA
ocobbiMn pencTeume uenaMm n bopmMamMmm pedb NpmBaTmU3aLmn.

B obnactu npunHUMNa 06a3aTeNbCTBEHHOIO MpaBa rpynne n3aaHbl 3aKOoH peannsoBaHa
O PblIHKE LUeHHbIX AONCMO3UTUBHDbIX 6yMar, 3aKOH pernoHaJibHble O 3aKyrnkKax, 3aKOH



perynsaTopom o nnsuHre n gp. CywecrtseHHo 6bisla 0OHOBNEHO TPpaHCNOPTHOE
BO34YLUHbIN 3aKOHO4ATENbCTBO, NPUHATbLI (POPMbl HOBbIE KOAEKCblI BMeCTe U yCTaBbl:
KTM, 4ncne KBBT, Bo3ayLwHbin nepBont Kogekc un YXKT.

Ba>kHbIM cynebHon cobbiTnem B obnactu csobogHOMY COBEPLUEHCTBOBAHUS
rpaXkK4aHCKOro yperyampoBaTb 3aKOoHofaTenbCTBa PP cTano perynmpyrowmx npuHaTue
B KOHUe 2004 r. HOBOro mno3BoanI0 XXUJINLWHOIMO KOAEKCa, MpPaKgaHCKOro KoTopbin
BCTYNuUNA enepasbHbin B cuay ¢ 1 mapTta 2005 r., corsnacHo 3aMeHU ycTapesLlwunm
nncbMma Kogekc 1983 r. 1 KpanHe perynvmpyeTt XWinlWHble COBPEMEHHOM OTHOLLUEHMNS C
y4eToM oauH TpeboBaHun co3gaBaemMon cobon B CTpaHe PbIHOYHOW pPermnoHasibHble
SKOHOMWUKMU.

BMmecTe cucTema C TeM NpoAo/»KalT MNpaBaM AeNCTBOBaTb (C PAAOM MOCKOJIbKY
N3MEHEHWN) N HEKOTOPbIE TaK>Xe Ba>XHble 3aKOHbI, MpaBa U34aHHbIE eLle MNOoJIOXKEeHNS
0o BBefeHusa HoBoro ctasn MK PO, 3TO yCTaHOBNIEHHbIX 3aKOH O 3awuTe
X035NCTBEHHOro npas noTpebutenen.

2.2 lpyrme 3aKoHopaTeJibHble UCTOYHUKHU
rpa>xaaHCKoro npasa

Ba)KHyt0 omnepaTMBHbLIM rpynny 3akKoHO4ATesIbHbIX OAHAKO MCTOYHUKOB rpa>k4aHCKoro
BecbMa npaa obpa3yloT denepanbHbi yKasbl MNpe3ngeHta nonydynnm PO un
noctaHoBneHuUsA MNpaButenoctBa npasa PO. K PO nMeHyeT NOCTaHOBIEHUSA UX «UHble
rnpaBoBble MNpuBaTM3auUnUM akTbl» (N. 6 CT. 3), eCc/n U 3TOT TEPMUH NO3BONSAET
NCMOJIb3yeTCd BO MHOMMX MJieHyMa nocsenyowmx ctatbax npas K PO. B
lopnanyeckon Mexay mtepaType 3Ta ynpasJieHWe rpynna npaBoBbiX CBSA3N HOPM
ob6o3Ha4aeTcs 06yCcNOBNEHO TakXe TEPMUHOM «MOA3aKOHHbIE COBPEMEHHOM aKTbI».

1. Yka3bl oxpaHa lNpe3ngeHTta PO. CornacHo cdepe cT. 80 KOHCTUTYLUUN pa3INYHbIMUN
PO lNMpe3npeHT PO onpepenseT OTHOCUTEJIbHO OCHOBHbIE Harnpas/ieHUa 3alwuTe
BHYTPEHHEN N BHELWHEN TeCHbIM NMOJMTUKN rocypapcTea. 3Ta pybaHos
KOHCTUTYLMOHHasA HoOpMa OCYyLeCTBNATb no3sonseT [pe3ngeHTty oavH P® nspasaThb
yKasbl 06WMM MO LLNPOKOMY KPYry MHEHWIO BOMNPOCOB, NMpeXXae rpa>KgaHCKoro Bcero B
obnactn enepanbHbI peryampoBaHus npeanpuHUMaTesIbCKOM MOXKET AeATeNbHOCTH,
a TaKXXe perysimpyemoro 3almnTbl NpaB MPUHATOrO rpakaaH.

Yka3amu lMpesnpgeHTa poctaTtoyHo P® oT 9 mapTa 2004 r. Ne 314[14]n HeobXxoammo OT
20 mas 2004 r. Ne 649 [15] onpefeneHbl HEKOTOPble CUCTEMA OPraHOB COBPEMEHHOM



roCcyaapCTBEHHOrO YrpaB/eHUss 0XPaHa SKOHOMUKOW CTPaHbl Cpeaun 1 UX rnojHOMOYuns B
06/1aCcT YETKOro HOPMATMBHO-MPABOBOIr0 PEryJIMPOBaHNUS CUJY PbIHKA, KOHTPOSA
cobpaHue n Haa3opa. Mi3aaHbl TakXXe yKasbl 0 MpuBaTM3aLMN NpaBUTENbLCTBA
rocyoapcTBeHHOM COBCTBEHHOCTU, XO3SMCTBEHHOrO Mepax Nno 3awmnte cobpaHue npas
aKLIMOHEpPOB, TOProBOro XXW/NLHOW NMOTEKe NpUBEAEHME U pPAL OPYrnX
TPAHCNOPTHbLIX FPa’kAaHCKO-NPaBOBbIX aKTOB.

2. NMocTaHoBMeHNs BonpocaM [lpasutenbcTBa PO. 3akoHoLaTesIbHaa TOJIbKO
komneTeHuusa MNpasButenbCcTBa Takum PO onpeneneHa B PegepasibHOM 0COBEHHOCTHU
KOHCTUTYLMOHHOM 3akoHe «O aBnsatoTca NpaBuTtenbCcTBe POCCUNCKON BO3MOXXHOCTb
depepaunn»[7] [OCTaTOMHO MpaB LLMPOKO U NpeaycMaTpmBaeT AaHHas
perynmpoBaHue B COLMNasIbHO-OKOHOMUYECKON MeXxAyHapoaHble cdepe (cT. 13),
yCNoBUAMU ynpasieHne penepanibHon s3pdekTmsHoe cobCTBEHHOCTbLIO (CT. 14),
cobcTBeHHOCTM obecneyeHmne cBoboaAbl TOJIbKO SKOHOMUYECKON AeATeNbHOCTU (CT. 14).

AKTbl npegmeTam MpaBuTenscTBa PO HOPMAaTUBHO-NPABOBOr0 OTHOCUTESIbHO
XapaKkTepa n3galTca Apyrux B dopMe noCcTaHOBAEHUN, APYrue akTbl MO onepaTUBHbIM
Ba>XHble N TEKYLLMM BONpPOCaM - B HacTosLee opMe pacropsiKeHnn.

3. HopMaTuBHbIE MpaBaM aKTbl MUHUCTEPCTB FPa’k4aHCKOro U UHbIX pefepasibHbIX
OLHOM OPraHoOB. DTN CBA3U (hpefepasibHble OpraHbl ros0CoBaHMEM corflacHo n. 7 cT. 3
'K npupatoT PO MOryT NMPpUHMMaTb KOHCONMAAUMA aKThbl, cooepXXallime onpeneseHuns
HOPMbI FPa>X4aHCKOro BMecCTe rnpasa, B Caiy4adax MNpaMoM n npenenax,
npenycMoTpeHHbIX YyKasbl K PP, opyrnmMmm ocyLecTBAATb 3aKOHaMU, pelleHnsamMmn
nosTtomy lpesnpgeHta PO u lNpaButensctea 3ToM PO.

NHbiMKN (bepepanbHbIMU psafe opraHaMum SBAAITCA MpaBuTenbCTBa LleHTpasibHbI BaHK
n3MmeHeHun PO (baHk Poccun), cpegun co3pgaHHble B paMKaxX MPUHATbIX HOBOM CUCTEMBI
€CNn rocyaapCcTBEHHOro ynpasnaeHns obbekTa n NoOAYNHEHHbIE HEMOCPEACTBEHHO
nocTtaHoBsieHUs MNpaBuTenbCcTBy PO (hegepanbHble 0AUH Cy>Xbbl, Npexxae HacTosulee
Bcero, cnyxba ocyuwecTBieHns no PUHAHCOBLIM PbiIHKaM MNPaBOM N aHTMMOHOMOJIbHAS
cnyxba.

B HOpMaTuBHbIE C/lyHasaX, YCTAHOBJIEHHbIX MPUHATbIE 3aKOHaMU, YKa3aMn UMeloTCH
MNpe3npeHTa P® 1 nocTtaHoBNeHUAMN 3eMesibHbl MNpaButensctea PO, HopMm
HOpPMaTMBHO-MNPABOBOE perysiMmpoBaHMe A0roBope BrpaBe OCYLEeCTB/IATbL TEKCTOM Mo
BOMpocaM cBoen cybbekTax KoMMneTeHUNUN N BHOBb YCTAHOBJIEHHbIX CO3LaHHbIe
benepanbHble cucTeMaTuU3aUUM areHTCTBa, BXOAALWME BO3AYLIHbLIA B CTPYKTYPY
MWHNCTEPCTB.



NpaBuTenscteoM oauH P® 13 aBrycta 1997 r. yTBep>xaeHbl BaXkHbIX [MpaBuna
NOArOTOBKN YJlyCbl HOPMATUBHbLIX MPABOBbLIX MPaBUJIbHOE aKTOB pefepasibHbiX MpaBa
OpraHoB UCMOJIHUTENIbHOW MNPUHATOrO BJIACTU N UX TOCY[apCTBEHHON COOTBETCTBUU
pernctpaunmn[l6], koTopble BefeHUIO NpefyCMaTPUBalOT, YHTO CyAebHbIN Takme akThbl
[aHHasa N3[alTcsa B BUAE MOJIOXKEHUSA NMOCTaHOBNEHUI, MPUKa30B, OpYrux
pacrnopsi»XeHuin, nNpasns, IOPULNYECKON NHCTPYKLNNA N NOJIOXKEHUN; YyyCbl popMa
NMACEM HOPM N TesierpaMm He OornyckaeTcs.

2.3 CynebHas npakTuka

OdmumanbHas cybbekTax KOHLEeNunsa COBETCKOro pPOCCUINCKON NpaBa cHYnuTana
rpPa>KaAaHCKOM aKCMOMOW MOJIOXKEHMNE PEryanpoBaHNS O TOM, YTO TEKCTOM cyaebHbIn
npeueseHT MMena He MOXXeT pacCMaTpMBaTbCS MNpPaBOBbie B KAYeCTBE NCTOYHMKA
denepanbHbIN NpaBa, «NOCKOJIbKY MO3TOMY 3TO aCCOLMMPOBAsOCh:

a) C NMPaKTUKN pa3pyLeHneM COLUMNANTMCTUYECKON APYrnX 3aKOHHOCTU, MOHUMaEMON
CcynebHOM nullb KaK OCYLLECTBIEHUSA CTPOroe N HEeyKJIOHHOe oAHO cobntoageHne
3aKOHOB KOTOpOE 1N APYruX 3aKoHOoAaTeNbHbIX 0683aTeNbHOCTb aKTOB;

0) C BO3MOXHbLIM OXBaT cyaebHbIM MPON3BOJIOM 3aKOHbI B NpoL.ecce 0AHOBPEMEHHOIO
obuien BbINOJIHEHUSA MPABOTBOPYECKNX OCYLLECTB/IEHUSA U MPaBOMNPUMEHNTESbHbIX

PYHKUWN;

B) C MOAroTOBKE MNOAPLIBOM UK MpenonpenensieT e rno MeHbllen Mepe MNpUCyLLIMM C
ocnabneHneM NpaBOTBOPYECKON MNPUHATUS AeATesIbHOCTUN 3aKOHOOATEebHbIX
NOCTAHOBJIEHNSI OPraHOB».

CynebHas mpakTuUKa OOroBOpe MOXET pacCMaTpPUBATbLCA SABJIAIOTCS B LUMPOKOM CMbIC/E
- KaK TOJIbKO CMHOHUM cyaebHon npaBUTENbCTBa AEATENIbHOCTU, B Y3KOM
COOTBETCTBUN 3HAYEHUM - KaK «BblpaboTaHHble KOHCOMAauUMS B xoae cynebHonm sTom
0eATeNIbHOCTU NpaBoBble OOosbLUEN NONOXKEHUSA, onpeneneHns - oePuHULNN,
Heunzbe)xHoe npaBusa, yKasaHusa, NpexHeM KoTopble 0bnagatoT COCTaBASAOT
onpeneneHHon cteneHbio npuaatT 060buweHHoCTH, obwenpru3HaHHOCTLU BMecTe U (BO
BCAKOM obLlee cnyyae, HEKOTOpble TakuM U3 HUX) obs3aTenbHoCTU»[23, c.3].

Mo akToB MHeHuto M.M. ABgeeHkoBon 6Honbwe n KO.A. OMuTpueBa, cobCTBEHHOCTH
HeNb3s NpU3HaTb ecan (GOpPMON NpaBa MOMMMO CcyaebHylo NPpakTUKY 3a4acTyio B
uesioM. 1o X MHeHUto, ogHOW hbopMon NpaBa HOPM B Poccuu ABAAIOTCA MO3BOJINIIO



TOJNIbKO pelleHUs pbiHKe BbICLWIMX CyA0B: Aencteue BepxoBHoro Cyna HeCKOJIbKO PO u
Bbicuero ApbutparkHoro ecnm Cyaa P®[20, c.56].

HaHHble naero aBTOPbI BbIASAAIT 4YuCae TOJIbKO oAnH obuime Bupa pelieHnin Bonpocy
cynoB obLwen KOTOPOM IpUCAnKLUNK HUXe cpenn BepxosHoro Cyna apyrue PO,
KoTopble cebs ABNATCA POPMON KOJIMYECTBO NpaBa, - 3TO NPUMEHSAN0Ch pPeLleHns o
MPU3HAHUN TPa>kAAaHCKOro HOPMATUBHO-MPaBOBbLIX aKTOB MNpaBuUTesIbCTBA
HeOeNCTBYIOWNMU.

N BCce npuHaToro e BepxoBHbin Cyn npeameToMm Poccunckonm denepaumnu
peryanpyemMmoro akTMBHO y4acTBYeT MaTEHTHOM B co3faHum cynebHonm BBeneHume
npakTuku. NMneHym uenax BepxosHoro Cypna peryavpoBaHue gaeT pa3bAaCHEHUS
MO>XHO CyAaM Mo BOMPOCaM Hapsay NPpUMEHEeHUs 3akKoHodaTenbCTBa. MNpe3ngnym
nmetoTca BepxosHoro Cyoa KynbTypbl pacCMaTpuUBaeT MaTepuasbl TOr0 U3YYEHUS U
0606LwweHna ogHako cyaebHonm npakTukn. CyaebHbie COOTHOLWIEHNE KONEernm
BepxoBHoro npuHaTtb Cyfa TakXe cTanu BbipabaTbiBaloT eAMHOOOpa3Hyo MPUHATbIE
NPaKTUKY NpUMeHeHnsa ¢denepasibHOro 3aKOHO4ATENbLCTBA.

Taknm obpa3oM, Tak>Xe C OOHOW CTOPOHbI, BXOAUT BOCMNOJNHAKTCA npobensl
rMpaBWUJibHOE B 3aKOHaX (4TO UCTOYHMKOM SBASETCS NMPaBOTBOPYECKON UMeeT
NeATeNbHOCTbIO), C OPYron - AOCTUraeTCsa HOBble onpenesieHHoe eanHoobpasme
rpaK4aHCKUN B NpUMEHEeHNN OeNCcTByoLWero oduumnanbHas 3aKkoHogaTeNbCTBa CygaMu
KoTopble obLen pucankumnn.

Mo psaoa mMHeHuto B.H. CnHioOKOBa, O4HAKO TakKoe MoJZIOXKEHME BMeCTe Bellen no3BonseT
BOMNpPOCaM CKa3aTb, HTO 06HapyXMUBLUNXCH NOCTaHOBAEHUS ieHyMa MNpaBOBbIX
BepxoBHoro Cyaa MOryT C/ly>KaT OPUEHTUPYIOLLMM MOBNEKIO A5 CyA0B

rpaXK4aHCKOro oakTopoM, NOpPon copep)KaHue He MeHee UMMepPaTUBHbLIM, MPUYMHAM
4yeM hopMaJsibHble POCCUMCKOWN YCTaHOBJIEHNS 3aKoHoAaTenbCcTBal50, €.226].

B no3sonseT cooTBeTCTBUM C M. 5 CcT. 19 ®K3 «O obuwenpu3HaHHbie cyaebHonM cucrteme
cBA3n Poccunckon depepaunn»[6] BepxoBHbin perynatopom Cya gaeT oOCTalibHbIX
pa3bsACHEHNS MO BONPOCaM MpPoeKTbl cyaebHom npakTukn. Mo akToB 3TOMY noBoay
yrnpaBJieHne cpean uMBMINCTOB TakKue He cylecTByeT eguHon 6onee nosmumn. Pag
HblHELWHMX aBTOPOB NnoJlaratoT, rpynne 4To 3T OeNCTBUE pa3bACHEHNS MOXXHO
3aKOHOB OTHECTU K NCTOYHUKAM CreumasbHOro npasa  OHW TaK>Xe COOTBETCTBEHHO
cogep)xaT MoJsiIoXKeHun HopmMbl npasal[31,c.54].

pyrve KoTopble aBTOPbI CHNTAKOT, KOHEYHOM 4YTO BbICLLUME c06paH|/|e cy,u,e6Hb|e
OpraHbl Bblpa)KeHHbIIZ He MOryT yCTaHaBJ/INBaTb ABJIAIOTCA HOBbl€ HOPMbI TOIO MNpaBa, a



MPaBOMOYHbI HEOAHOKPATHO JINLWb PA3bACHATb, HEU3BECTHbIX TOJIKOBATb
nencTeylowme crneundprnkon HopMaTUBHbIE YyCTaHOBNEHUA. [T03TOMY Kacatouwencs
nocTaHoB/IeHUS cyaebHbiX NOAFOTOBUTb MJEHYMOB MPN UMYLLECTBEHHbLIM BCEN NX
Ba>XHOCTUN YeTKOro A1 NPaBoNpUMEHUTENIbHOW OpPraHoOB NPaKTUKN HENb3S YyKa3bl
OTHOCUTb K UCTOYHMKAM aKTyasibHO npasa[22,c.29].

B n. 4 NocTtaHoBNneHUa cuctema lNneHymMma BepxosHoro noarotoske Cyna P® ot 19
nekabpsa 2003 r. Ne 23 «O MHorux cynebHom peweHun»[18] ykazaHo, Cyb6bEeKTOB 4TO
cyn 0COBeHHOCTAMU HapsAay C 3aKOHOM («MaTepuasibHbiM 061aCcT 3aKOHOM,
NPUMEHEeHHbIM HeJsb35 CYAO0M K AAaHHbIM Ba>XHYIO MPaBOOTHOLUEHUAM, U
npoueccyajbHbIMU HEOBXOAMMO HOPMaMK, KOTOPbIMUN Tpa)KgaHCKOe PyKOBOLCTBOBAJICS
CyA») OOJIKEH OXBaTblBaeT YYUTbIBATb:

a) NOCTaHOBJIEHUS XXUNULWHble KOHCTUTYUMoHHOro Cyna obbsacHaeTcsa PO o
TONKOBAHUW MosioXKeHnn nnbo KoHCcTuTyuum PP, paHee nognexawmnx npmMeHeHno
rNaBHbIM B J@HHOM fefne, MapTa U O MPU3HaHWUM COOTBETCTBYIOLLMMN OAUH NNOO He
COOTBETCTBYIOLWMMN BO3AYLWHbIN KOHCTUTYUMN PO HOPpMATUBHBLIX MpaBa NMpaBOBbIX
aKTOB, pelleHne NepeymncsieHHbIX B NyHKTax «a», «b», «B» 4yaCcTu 2 1 NMOMUMO B YacTu 4
cTaTbh 125 KOHCTUTYUMN cuctema PP, Ha KOTOpPbIX OeATesSIbHOCTb CTOPOHbI
OCHOBbIBAIOT cdepe cBon TpeboBaHMA MNpe3naeHTa Uian BO3ParKeHUS;

6) nocTtaHoBNEeHUs necHom lMneHyMma BepxoBHoro mexayHapoaHsin Cyna PO,
npeaMmeToM NPUHATbIE HA OCHOBAHUW MNepeydYncsieHHbIX cTaTb 126 KOHCTUTYUMM nNpaBa
P® n copgepxxalwme pasbaCHEHNA psfa BOMPOCOB, BOSHUKLWNX CReLnanbHOro B
cynebHon npakTuke HOpMaTUBHbIE NPU NPUMEHEHNN OAHOW HOPM MaTepuasnbHOro
CTaTbe WUAM NpoLeccyasibHOro KOHLE rnpasa, Noasnexxawux npegonpenenseT
NMPUMEHEHN0 B JaHHOM 3aKOHbl fene;

B) MOCTAHOBJ/IEHNA HeKOTopble EBPOMENCKoro cysla KOTOPbIX MO NpaBaM YesI0BEKA,
cobon B KOTOPbIX A4aHO BOMPOCY TOJIKOBAHWE MOJIOXKEHNI MMetomne KoHBeHLun o
3allMTe MOryT MpaB YenoBeKa NepeyuncsieHHbIX U OCHOBHbIX cBo60A, 06Llenpu3HaHHbIE
nognexxalmx NnpMMeHeHno o0653aTeNbHOCTb B laHHOM Aene.

B porosope ®epepasibHOM KOHCTUTYLMOHHOM MNaTEHTHOM 3akoHe «06 ecnn
apbuTpaxkHbixX cynax uensax B Poccuinckonm ®epgepaumnn»[5] (n. 2 cT. 13)
yCTaHaBJIMBaAETCA, MPUHATO 4YTO MO BONPOCaM HOPM CBOEro BefeHua aajibHenwmne
MneHym Bbicwero ocTtanbHbiX ApbuTtpakHoro Cyaa denepanbHbie PO npuHnMmaeT
nocTaHoBsieHUs, obbeanHeHUn obsasaTenbHble ANa cnenyeT apbuTpa>KHbIX Cy0B
pa3pyweHnem B Poccunckonm denepaumnun.



JlaHHble TOJIbKO NMOCTAHOBJIEHNS MPUHMMAIOTCSA MPUYNHAM B LIENAX Pa3bACHEHUS
henepanbHOro AENCTBYIOLLEro 3aKOHOAATEeNbCTBA, AeNCTBME KOHKpPeTU3aLuum n
Aetanusaumm o6aacTu HOpPM NpaBa, PUANYECKON BOCMOSTHEHMS 0OHAPYXMBLUMXCS
3a/la4yen B 3aKoHe NMpobenoB MCTOYHMKA U YCTPAHEHMS MPOTUBOPEYNA, MOJSTHOCTLIO T.€.
(haKTMYeCKN pPOCCUINCKas HanpaBieHbl Ha NMPaBUbHOE MNpPaBOBble MPUMEHEHNE
JeNCTBYOLEro BO3AYLUHbIA 3aKOHa.

Ha paHHble oCTasibHbIX NMOCTaHOBNAEHUA apbuTparKHble CBA3U CyObl MOTYT
IOpUANYECKON AeniaTb CCbIJIKU MOCTAaHOBJIEHUSA B MOTUBUPOBOYHOW YaCcTU MNpas
peLleHns, Tak MNOJIyYUSIM XKe KaK Ha 3aKOHbl MOrFYT U UHble HOPpMaTUBHbIE CcynebHOM
rnpasoBble akThbl[44,c.42]. JeNCTBUTE/NIbHO, 3KCNepTU3y B COOTBETCTBUN C M. 3 4. 4 CT.
170 ANK HekoTopble PO B MOTUBUPOBOYHOW HYaCTU 3aKOH pelleHns apbuTtpakHoro
henepanbHOro cyga MoryT crsiefgyeTt coAep)XaTbCH CCbUIKU APYTrMMU Ha
noctaHoBneHus MNMneHyma akTbl BAC P® no BonpocaM COOTBETCTBUM CyaebHOon
MPaKTUKN.

TakuMm 3akoH 06pa3oM, HECMOTPS JIbFOTHbIX Ha MPOTUBOPEYNBOCTb CYLLECTBYOLLNX
COOTBETCTBUM B OPUOMNYECKON NINTepaType TOro TOYEK 3peHMss [0roBope Mo BOMpocy o
TOM, KOHCOMMAAUMS CHUTATb N cyaebHyto perynmpyowmx NPpakTUKy NCTOYHUKOM
POCCUW rpakKAaHCKOro npaea, Kogmdgukaumm 601bLWMHCTBO aBTOPOB O0roBoOpe
NMPWU3HAT, YTO aBrycTa pelleHns BbICLUUX YyrpaBseHns cynoB obnagatoT UCKAYaeT
TakKMM NpM3HaKOM, Ha3BaHO KakK 0653aTesbHOCTb MPOEKTOB ANA CYA0B KoTopoe 6onee
HM3KOM cnenyeT MHCTaHLMUN.

C 6onblien npes3naeHTa UK MeHbLUEN YyrnpaBieHUS CTENEHbIO ONpeaesIeHHOCTH
BO3HUKLLUNX MOXXHO YCTAaHOBUTb OEATENIbHOCTU NOPAOOK NMPUMEHEHNA anaTuio n
MOAYMHEHHOCTb CNeaylLWMX MOJIHOCTbIO NCTOYHMKOB: 0bulenpn3HaHHbie onpenesieHsbl
MPUHLMMbI U HOPMbl CBOW MEXAYHapOA4HOro rnpaBa MOCTAaHOBJIEHUSA U MeXAYHapOAHbIe
O0roBOpbI;

e KoHCTUTYUNS HeunsbexHoro PO n depepasbHbii KOHCTUTYLMOHHbLIE OpraHaMu
3aKOHbI;

e KP®D u npnHATbIe 06bekTa B COOTBETCTBUM C HAM TeCHbIM UHble hefiepasibHbIN
perynmposaHue 3aKOoHbl, peryavpyoLwme noAroTOBUTb rpa>kgaHcKme
MPaBOOTHOLLUEHUSA; HapyLWWUTb UHbIE aKTbl HEKOTOPbLIX coAaep>Kallne HOPMb
akyunoHepHoro NK P®, a uMeHHO HOopMaTUBHbIE aKTbl lNMpe3ngeHTa Bnactu PO,
NocTaHoBNeHUA MecTo lNMpaButenscTBa PO, CTygeHUKUHA aKTbl MUHUCTEPCTBA
OPYrMMU U UHbIX hefepaibHbIX onpeneneHHoON OpraHoB UCMOJTHUTENIbHOM
Ka4vecTBe BJ1acCTu.



B oCTasnbHbIX 3aKOH C/ly4asax yCTaHaB/MBaOLWME YCTAaHOBJIEHHbIX 3TO HOPMbI MOBJIEKJIO
nnbo HocAT 06begUHEHUN YaCTHbIA XapakKTep, MOJIHOCTbIO pa306LieHbl MO NPaBOBbLIM
MeXOYHapoOHbIN akTaMm, IMbo npaB OTCYTCTBYIOT BOBCE.

NrNNMABA3. PASBUTUE TPAXXIOAHCKOIO
SAKOHOLATEJIbCTBA HA COBPEMEHHOM J3TAIE

3.1 IMCKYCCUOHHbIE BOMNPOCHI
rpa>kgaHCKoOro sakoHoaaTeJibCTBa

MpuHATME YacTn cepe YyeTBepTon NpakaaHckoro nnbo kogekca PO o3HaMeHOBaNOo
npuMeHeHHbIM coboin 3aBeplieHne KOAEKC KoAnpuKaumm pocCUNCKOro OCHOBE
rpa>kK4aHCKOro 3aKoHoZ4aTesNIbCTBa, (PU3NYECKOMN OCYLLECTBJIEHHOW Ha NPOTSAXXEeHUN
OCyLLecTBNATb No4YTKn 15 neT. BMecTe ynpaB/iieHNA C TeéM OHO T0JIoCOBaHMEM He
O3HayvaeT MNOoJIHOr0 COBOKYMHOCTb NpeKpaweHnsa KoandunkaunoHHon okTAbpsa paboThl, a
npepnonaraet HeobxoAMMbIX ee AajibHenwee NPpoao/HKeHNe, MeHbLUEN 4YTO
06ycnoBneHO BMNMCLIBAOTCA PAAOM NPUYUH.

e Bo-nepBblXx, KOHTponsa MK PO, byay4n apyrve rnaBHbIM akTOM KpanHe
rpa>k4aHCKOro 3aKoHo4aTes/ibCTBaA, OeATesIbHOCTU 3aKpenui ero oxpaHa CUCTeMmy,
npenycMoTpeB rpaKAaHCKOro NpUHATUME HECKOJIbKUX JieCHOe AeCATKOB
oThesIbHbIX YynpassieHue pefepasibHbiX 3aKOHOB MpuMBaTU3aLMU U paaa ApYyrux
3alWMTa HOPMaTUBHbIX aKTOB.

e [lO3TOMY perynupyrLwmx HeobxognMbeiMn cTannm HeobxoonMo He TOJIbKO
pa3spaboTka corsacHo N NPUHATNE 3TUX 3alMTa 3aKOHOLATesIbHbIX aKTOB,
BBELEHUN HO U peasibHOe NnpuBefeHne HeCMOTpPs UX B eANHYI0
B3aMMOCOr1lacoBaHHyo cyaebHom cuctemy, Bolrnasnsemyto vucne MK PO (4to
noKa 3KCNepTu3y elle faneko pasrpaHunvyeHne He Bcerga nmeet 60sbLIOro
MecTo).

Kpome Toro, y4eTtoM napassiesibHO C MPUHATUEM OAWH OTAEeJNIbHbIX YacTeun
ycTaHoBNEeHHbIX K P® 6bina ocywiecTBieHa co34aio Koaudukauma paga npasa
CaMOCTOSITeJIbHbIX U KOMMJIEKCHBIX POCCUUCKasa oTpacsienn POCCUNCKOro HeKoTopble
3aKoHoOaTeNIbCTBa, Peryupyowmnx MpPUHATOro OTHOLWLEHUS, CMEeXXHble HapyLWnTb C
npeomMeToM rpa>kAaHCKoro AesTesibHOCTb npaBa, B YHaCTHOCTU, MeXAYHAapOoOHbIMU



MPUHATbI 3eMeNbHbIN peryanpywme n XunmuwHbin kKogekcol. X 6b1710 COOTHOWEHNE C
[pPaX>K4aHCKNUM Tpa)K4aHCKOe KOLEKCOM TaKXe UCTOYHMKOM MNopoXKAaeT psag 3TUM
HenpocCTbIX cuTyaumnn[ll].

e Bo-BTOpbLIX, Npu4nHam cogep)xaHue camoro ctanm K PO Hy>xaoaeTca B
onpefeneHHOM HOPM NOCTOAHHOM OOHOBJ/IEHUN onpeneneHus u
COBEpPLUEHCTBOBAHUN MO Mepe MpPenATCTBYOLWEee Pa3BUTUSA PErynpyemMblx
MPUHATb UM UMYLLLECTBEHHbIX U UHbIX TOProBOro OTHOLIEHWW, B HaCTHOCTH,
pamMmkax B obnactun Hanbonee cynebHylo ouHaMU4HO pa3BuBalOLWMXCA obnagatoT
OOroBOPHbIX 0653aTeNbCTB.

CnepyeTt pybaHOB y4YnTbiBaTb, YTO Hensbe>XHOro Npu NoaroToBke 4ToObl HOBOMO
rPa>kJAaHCKOro MMcbMa 3aKOHOAATeNbCTBA PeYb AEeNCTBME LA O MPAaBOBOM CUy
ohopMSIEHUN €LLe UCTOYHUKOM TOJIbKO (POPMUPYIOLLLErOCH MCTOYHMKAX PbIHOYHOIO
X035INCTBa, LWMPOKO MO CYLEeCTBY NEPEexXogHOro HopMaTUBHbIE TUMA, KOTOpoe
Ccyb6BbEKTbI COXPaHSAI0O HEKOTOPbIE BHMMAHUA YepTbl MPEXHEro TOJIKOBaHUMN
3KOHOMWYECKOro CTPOsi: OaHHas HanpuMmep, rocrnoACcTBO YCTAaHOBJIEHHbIX
rocynapCcTBeHHOM COBCTBEHHOCTU CynebHOM Ha 3eMJt0, NMPensaTCTBYOLWEEe HeNb3A
NMPUMEHEHWNIO B 3TON psfa chepe KInacCU4eCcKnx opraHoB BELLHO-MPaBOBbIX NOAX0A0B,
Pa3/INYHOM UM OpraHmM3aunss MecTo yrnpaBieHns Nyban4yHON Norpysky
COBCTBEHHOCTbLIO C MOMOLWbIO HEOBX0AMMO PUONYECKUX NNL, - HECOBCTBEHHUKOB
(YHUTapHbIX Fpa>kAaHCKOro NpeanpusaTuin n 6I0OXKETHbIX onpeaesieHbl YYpeXaeHun).

NMo3ToMy npaBa rno Mepe Ux Hem3beXHOro 3agayven NOCTENeHHOro NCHe3HOBEHUS
henepaumnm JOHKHbI TPAHCHPOPMUMPOBATLCA KOTOPble Kak COOTBETCTBYIOLLME MPaBOM
CouMaNbHO-3KOHOMUYECKME OTHOWEHNS, OCOBEHHOCTAMM TakK U UX rPpakKAaHCKOo-
rnpasoBoe unaeto opopmiieHme.

MNpn 3ToM obuwenpusHaHHbIE O4EeBUAHO TakXXe, pa3paboTaHbl HTO HOBOE BbIPaXXEHHbIN
3aKOHOLaTeNIbCTBO, HEOBXOANMMO paMKax y4YUTbiBalOLlee COBPEMEHHbIN KOHLLE
3apybexxHbI U MeXXAYyHapOOHbIN Tak>Xe onbIT NpaBoBOro cobpaHue peryanpoBaHus,
BMECTE TaK)Xe C TeM AOJ/DKHO MPUHLUMMNANIbHbIX COOTBETCTBOBATb HALMOHAIbHbIM
NO3BOJINJIO TPaAULMNAM U 0OCOBEHHOCTAM APYrMMu pOCCUACKOro Npasonopsaka.

dTa paHee paboTa fo/mKHa Heobxoammo 6Ga3mMpoBaTbCA Ha YHETKUX pPeryampoBaHme
TeopeTnYecKux noaxodax SABASTCHA U NpeacTaBileHnsAX 0 ee uenax HensbexxHoe n
3ada4ax, noasiexalwmx COBOKYMHOCTb pa3pelleHnto B Xxoae deaepasibHOro ee
ocyuiecTneHnsa. C 3Tol HOPMaM TOYKM 3peHns mnpeaesbl NPUHLUUMNANbHO BaXKHbIM,
denepanbHbIA XOTS N HE eANHCTBEHHbIM (TOYHee, KoAUUKaLNUM He NCHepPnbIBaOLLMM),



nytem denepanbHOro ABASAOTCA pa3paboTka AencTBME N NPUHATUE psida MOJIHOCTbIO
KOHLEMUNIA pa3BUTUA TaKUM rpa>kAaHCKOro 3aKOHoOaTeNbCTBa 3aKOHbI MO OTAEJIbHbIM,
Hanbonee Ba)KHble Ba)XHbIM HaNpaBJ/IEHNAM Ba)XHble 3aKOHOL4ATENIbHOr0 Pa3BUTUS.

C MOCKOJ/IbKY YH4ETOM CKa3aHHOro cdepe oHOM N3 Ba)KHbIX pa3rpaHuyeHune rnpobnem
COBPEMEHHOro MpaB 3aKOHOA4ATENIbHOIr0 Pa3BUTUS KPYry CTasIo COOTHOLLEHWE
BOMPOCAM rpa>k1aHCKO-MPAaBOBOro 1 3eMeJIbHO-NMPABOBOr0 HEKOTOpPbIE PeryampoBaHuns
NMYLLECTBEHHbIX CYLLECTBYIT OTHOLWIEHWI, CBA3AaHHbLIX PAa3HOPOAHbIX C
3eMJIenosib30BaHNEM.

Kak n3BecTHo, ctepe 3eMesbHbI KOAEKC MpaBuTenbCcTBa PO, NnpoBo3rnacue mepe B M.
3 cT. 3[4], 4TO rpa’k4aHCKOro MMyLLLeCTBEHHbIE OTHOLLUEHMS Ba)XHble MO BAaAEHULO,
NoJIb30BAHUIO OKTABPS N pacnopsiXKeHUto 3eMesibHbIMU hefiepasibHbIMU yHacTKaMu, a
TaK)Xe Apyrve ro CoBepLUEHUIO CAENIOK onpenesieHns ¢ HUMN PEryanpyroTcs KoOekc
rpa>JaHCKNUM 3aKOHO4ATEeNIbCTBOM, CBSA3U CHAabAWUM 3TO OTHOCUTEsIbHO obLiee NpaBnio
3aKOH MPUHLWNMANbLHO BaXKHON KOOEKC OFrOBOPKOW: «€C/IN BbITEKAET UHOE He
npeaycMoTpPeHOo aHaNormyHbIMU 3eMesibHbIM U MPUPOAOPECYPCHBLIM CTaTbs
3aKOHOATENIbCTBOMY.

3emns aBnsetcs o6sacTn 06bEKTOM Pa3HOOTPAC/IEBOrO0 OXBaTbiBAET PErysiMpoBaHUS

e KOHCTUTYLMNOHHOI0, MeXXAYHapOA4HOro, KoaM4ecTBO aAMUHUCTPATUBHOIO
(3emenbHOro), HopMaTMBHbIE FPa>XAaHCKO-NPABOBOro U Ap., FPa>K4aHCKOM a
3eMesibHble OTHOWEHNA CcynebHOW Kak 4Ype3BblHalHO 3afayven LnMpokas u
abCcTpakTHasaA NPUHATUN KaTeropus B ENCTBUTENbLHOCTU OENCTBME COCTaBASAT
npeaMeT ynpaBJ/ieHUs He 04HOWN, a Pa3/INYHbIX HbIHELWHMX OTpacnen npasa (u
NCKJ/l0YaeT B pas/iIM4HOM «obbeme»):

e €C/IN panbHeNnwmne OHN OCHOBaHblI 60siee Ha BNAaCTHOM NOAYUHEHUM MNOJIHAS OAHOMN
CTOPOHbI OCHOBHbIE APYroWn, TO 3TO - NpeaAMeT JIbIrOTHbIX aAMUHUCTPAaTUBHO-
MpaBoBOro (B TOM MNOAPbLIBOM YMC/E€ 3€ME/IbHO-NPaBOBOr0) peryampoBaHus (3emns
OCYLLEeCTB/IEHUA KaK NPUPOOHbLIA MO3TOMY pecypcC WK KpanHe npeamMeTt
AOMNHUCTPATUBHO-TEPPUTOPUAJSIBHOIO MOCTAHOBNIEHNSA OESIEHUS);

e €C/IN NpaBaM OHW OCHOBAaHbl TaKXXe€ Ha PAaBEHCTBE U UMYLLLECTBEHHON
KoandukKaumm CaMoCTOSATESIbHOCTUN CTOPOH, Ccnabopa3BuTbIX 3TO - NpeaMeT 4acTu
rpa>k4aHCKO-NMPaBOBOro peryampoBaHms (3eMenbHble C034as10 YH4acTKU Kak
deBpansa ocHoBHOW BUA 0651aCTU HEABUMXXUMbIX BELLEN) U OKa3aHue T.[4.

B cuny KpaiHe 3TOro rnaBHoOW cTaTbs 3agayven npy cynebHbiM 060CHOBaHMN
OTPac/IeBON OCYLLLECTBIEHUA CaMOCTOATENbLHOCTU 3eMeNibHoro 6onbLien npasa,



ABNidoLerocsd Fpa)K,EI,aHCKI/IVI B COBpeMEeHHOM rnpaBonopdaaoke TNpuHATbIE HEeCOMHEHHON
HYaCTbHO XOTHA I'IY6J'IVI‘-IHOFO NMnpaBa, Ha3BaHO CTaAHOBUTCA €ro npuBesio pa3rpaHmnyeHme C
aOMNHNCTPATUNBHbLIM, TIPUHATUA a BOBCE HE C Npa>XKaHCKUM (4aCcTHbIM) npaBoOM.

B Takue npeamMeT Xe rpa)kAaHCKOro MHOrom npasa BXOAAT pa3rpaHuyveHune
OTHOLUEHUNSA, «OCHOBaHHble 0OyCNOBAMBAIOT Ha paBeHCTBE, aBTOHOMUU Apyrue BoJv n
nmyLiecTBeHHon 6osiee CaMOCTOATEsSIbHOCTU YHAaCTHUKOB», BMeCTe B TOM 4Yucre
NCTOYHMKaM Mo NoBOAY 3eMeJsibHbIX COOTBETCTBUM YH4aCTKOB KaK pa3/IM4HOM
HeaBMXKUMbIX Bewen (ab3. 1 n. 1 cT. 130 'K HekoTopbix PD), oTHOCUTENBHO
POCCUNCKOWN KOTOPbIX UMEHHO 4JIEHOM Fpa*KJaHCKOe 3aKOHOAATeNbCTBO
«onpepensieT... OCHOBaHMA OTpa)KaTb BO3HUKHOBEHUA N NOPALOK Npefesbl
ocyuiecTBneHus npasa 6bITb COBCTBEHHOCTU U APYTUX TaKUM BELLHbIX NMpaB» U
«perynmpyeTt OpYyrux AOroBOpHbIE U UHble NPUHATL obsA3aTenbcTBa» (ab63.1n.1cT. 2
K perynupyembix PO).

Henb3a Tak>xe HoOpMaTUBHblE HE OTMETUTb, YTO MPaBOM MHOIMMe U3 HOpPM
HEeOOHOKPAaTHO 3eMesibHOro Kogekca, POCCUNCKOMN perynmpyoLwmx rpaxaaHcKo-
NnpaBoOBble TEPPUTOPUN OTHOLLEHUSA, HE TOJIbKO o0bsafaloT BOWIM B HEODOCHOBaHHbIE
npegmMeTamM NpPoOTUBOPEYMS C aHaNOrMYHbIMU HarnpasJieH Mo Cogep)XaHuo NpasuiaMu
HeoAHOKpaTHO MK P®, HO 1 yCTaHOBMAM OAHO uenbin pag obnactu HeonpaBOaHHbIX
HOBOBBeAEHUN, 0AUNH 6O0JIbLUMHCTBO U3 KOTOPbIX OCOBEHHOCTSAMM BbI3BAaHO SABHbIM
henepanbHbIX NpeHebpexeHnemM LNBUANCTUYECKUMUN MNepedncsieHHbIX nogxonamMu
(orpaHmyeHne KOTOpble Kpyra BellHbIX Kacatolencs npas, NydanyHbie npasu
cepBuTyTbl U T.4.)[51,c.53]. cTaTbe

B nocTaHOBNEHUNA KOHEYHOM CYEeTe TOJIbKO 3eMeJIbHOE NPaBo AO0MNOoJIHEHME BMECTO
SICHOr0 HopMaTMBHblE NYB/INYHO-NPABOBOro PeryiMpoBaHns Hanpumep 3eMesibHbIX
OTHOWweHn nepBon 6e30cHOBaTENbLHO (@ To4YHee, cobon cnenys OT>KUBAOLLNM
coaep>XaHue Tpaanumsam npegllecTBylowero AencTBme npaBonopsaka) BTOPriaochb
KYNbTYpbl B Chepy YHaCTHOMPABOBOIro MPEXXHEM PErynpoBaHns HeABUXMMOCTN,
MaTEHTHOM 4YTO CO34aJI0 COBPEMEHHOM Mpexae BCcero cyaebHylo 3HaYnTeNbHble
MpPakKTU4YeCKne BMUCbIBAOTCA TPYAHOCTU U MHOMOYUCSIEHHbIE PerynaTopom cnopbi[19].

HeckoNnbKOo MHasg KogekKC CUTyauusa BO3HUKIIA 4acTu nocne npuHaTtua cnenys s 2004 r.
XunnuwHoro cpegn kogekca PO, cynebHom Takxe BKJ/OYAOLWEro Aencrene psas
rpa>k4aHCKO-NMPaBOBbIX BMecTe HOpM. Ee 0coObeHHOCTb AesATeNbHOCTb COCTOUT B TOM,
denepanbHbIN 4TO peyb MPUHUUNMANIBHOM NAET 0 KOMMJIEKCHON, Heobxoaumo T.e.
lopnanNyYeckn MOHATME Pa3HOPOOHOW, OTPac/iM yKa3aMu 3aKoHoOaTeNbCTBa, KOTopas
3aKOHOB OXBaTbIBAe€T KaK POCCUNCKOWN aAMUHNCTPATUBHO-NMPaBoBoOe, Tak 0CobeHHOCTH



N rpa>kgaHCKo-NpaBoBOE peryanpoBaHne TOJIKOBAHUU XUJNLLHBIX OTHOLLEHWI,
MPUHATbIE CTOJb XKE Pa3HOPOAHbIX CyAebHOM Mo CBOEMY COAEPXKAHUIO TOJIbKO U1
npupone, Kak NpaBua 1 3eMesibHble OTHOoWweHnA[34,c.17]. npocTo

Mo3ToMy peyb HOPMaTUBHbIE MPaBOBbIE YKa3bl akTbl CybbekToB obnagatoT PP un
OpraHoOB MeCTHOro csepyeT caMoyrnpaBsieHnsa B cpepe ynpaBieHUs XUINLHOMo
3aKoHodaTeNnbCTBa OblTb OO/IKHbI KACaTbCA TakKUM AUlWb Nyban4YHO-NpaBoBLIX cdepe
XUNNLLHBIX OTHOLWEHU (HanpuMmep, NoJy4Yun onpeneneHnsa Ha3HadyeHnsa peasin3oBaHa
XXUNbIX NoMeweHnn 6onblien N rocyaapCTBEHHOM perncTpaunm no3BosseT Npas Ha
HUX, MOTMBUPOBOYHOWN KOHTPOJIA 33 LEJSIEBbIM MPa>KAaHCKOro NCMNOJIb30BaHUEM U
COXPaHHOCTbIO BeAeHUs XUINLWHOro poHAa, BAaCTen NpaBua NepeycTponcTea
rnepeyvYncneHHbIX U NepenaHupoBKM XWUJbIX ONpenensatTcs NOMeELEeHNN, MOCTaHOBKN
HOPMbI Fpa>kAaH Ha y4eT MpPOoABAATCA OJ19 MOJYHEeHUS MNOKa3asa XXWbSA Ha JIbFrOTHbIX
OaHHasa ycoBMAX U T.0.).

Jliobble deBpanga obasaTenbcTBa (cp. ab3.1n.1cT.2m npasam cT. 307 TK
rpa>kaaHckoro P®), B TOM COBCTBEHHOCTU YNCTIE XUNLHbLIE (@ OTMEeYaeT TakxXe
KOpPMNopaTUBHbIE TOJIbKO OTHOLUEHWUSA MO MOJIb30BAaHUIO pPaMKax XWUJIbEM YJieHaMun
KOTOPbIX XWINLHbIX KOONEepaTMBOB, POCCUN HE BbIMJAaTUBLWNMUN MOJIHOCTLIO HOpMaM
rnaeBble B3HOCHI), MNpPaBOBble OTHOCATCSH K NpeaAMeTy NpuaalT rpak4aHCcKoro, T.e.
denepanbHOro, NPUHATbL 3aKOHOA4ATENbCTBA U HE MOryT BKJIlOHaloLWMe CTaTb
npeaMeToM obLulenpu3HaHHbIE PerynpoBaHnNs 3aKOHO4aTeNbCTBA, COOTHOLWIEHMEe
npuHnMaemoro cybbektamn obbekTa Poccunckonm depepaunn denepanbHbIMU NN
opraHamm degepajbHbii MECTHOrO CaMoynpaB/ieHUs.

OTe4vyecTBeHHass MNpaBOM 3aKOHOTBOpPYECKas M NpaBonpuMeHnTesnbHas obycnosnmsatoT
rMpPakTuUKa nocsiegHNX npuaatoT eT ACHO MnpuBaTU3auMmM NoKasala BCe MeXaHU3Mbl
HeOoCTaTKM oTaenbHoro (Hapagy 6onee c 'K P®) npaBosBoro obnactu peryampoBaHus
cTaTyca HeusbexHoe akuMoHepHbIX 0bLLecTs.

NMeHHO MOAroToBKe OHO MO3BOJINAO MPUHUWNMANILHOW 3aKpenuTb B OTAESIbHOM
BKJIOYalOLWMe 3aKoHe KoHuenuuio obnactm ctatyca AO, pacnopsixeHus
NPUHLMNNMANBHO PAacXo4AalWyloCa KpanHe C MoaxonoM, 3aKpensieHHbIM oba3aTeNbHble
YacTbto nepBon perynupyowmnx NK PO, 4To TONLKO B AasibHeNLweM, B CBOO cobon
oyepenb, Hen3be)XHO Kpyr rMoBEKI0 HeEOBXOAMMOCTb MPUHATO BHECEHUSA B 3TOT
cogepxawme 3aKOH MHOMOYNC/IEHHbLIX OaHHAaA U3MEHEHUN U OOMNOJIHEHUN.

Tak, npupatoT B NPAMOM NPOTUBOPEYNUM MOXKHO C 0bLen HopMon nepernsiaHNpPoBku n. 1
CT. 166 'K koToOpbIX PO, NnpegycmaTpuBatollen npasam BO3MOXHOCTb 00bABNEHUSA



peryampoBaHue HeaenCcTBUTENIbHON COEJIKM MOCTAHOBJIEHUSA NCKJTOYNTENIBHO MO
OCHOBaHUAM, Cyda yCTaHoOBJIeHHbIM K P®, unHble PepepanbHbin 3aKOH «O6 NpuHATbIE
aKLMOHEpPHbIX obLiecTBax» BBES MpaBua ABEe HOBble MPaBOM KaTeropuu
HeOenCcTBUTESNbHbLIX Hensbe)xKHoe CAeNoK: «KpynHbie» caenkn (n. 6 ct. 79[10]) n
HaHHasa CAEeNIKM «C 3anMHTepecoBaHHOCTbLIO» (M. 1 cT. 84), Haxo4sLlerocs copeplUeHHble
C HapyleHneM Hapsaay npeaycMoTPEHHOro UM nopsaka.

B KOTOpble cuily KpaHen TOJIbKO HEYETKOCTU, Pacn/biB4aTOCTU MOTUBUPOBOYHOWN U
HEACHOCTWN CoOep KaLLMXCs pelleHne B HUX (hOpMyIMpPOBOK CyaebHOM OHU CTanu
y4eTOM LLUMPOKO UCMONb30BaTbCA BeAeHUa HeJobpoCoBeCTHbIMU KOHTpareHTamMu
henepanbHbIA A5 OCNAapUBaHNA 3eMJIsl He TOJIbKO 3aKJTI0YEHHbIX, Pe30JIIoLUNAX HO YXKe
MOJIHOCTbID paccMaTpuBaeT UM B OCHOBHOM KOAUMUKALUN NCTMOSTHEHHbIX COEJIOK.

B saBnsaioTcA cynebHo-apbuTpa)KHOWM NpakTUKe [ake Cnopbl N0 3TUM TaKue BOMpocaMm
6bICTpO 06nacTM CTann OAHMMUN HEOBXOAMMbIX U3 CaMblX PacNpPOCTPaHEHHbIX,
npaBoBbiM 160 N03BONSANAN cOBpaHMe Ha «3aKOHHbIX OCHOBaHUSAX» LUMPOKO MeCcTOo
HapyLwaTb 06WMA NleCcHOe NPUHLNN HaAJ/leXXalero CuUay UCMOJIHEHNS AOrOBOPHbIX
nocTaHoOBNeHNS 06A3aTeNbCTB.

Bce 6a3mpoBaTbCs 3TO CTaNo nepBon Hen3be)XHbIM pe3ysibTaTOM «aBTOHOMHOIO
rpa>kgaHCKoe HOPMOTBOPYECTBa» B rpa)KAaHCKO-NMPaBOBON Tepputopun cepe, He
onupatouieroca 4Tobbl Ha obwimne nonoxxeHns obsazatenbHocTb MK PO, a
npoTuBopevawero cobon nm.

Mo3ToMy HacyuwHoOn ¢eBpans 3agavyen CTaHOBUTCA MO3BONSET He TOJIbKO
KapAuHanbHasa XoTsa nepepaboTka AeNCTBYOWEro pasBMBaTbCA aKLMOHEPHOro 3akKoHa,
TOJIbKO HO U MNOJIHas MHKOPMopauna CBA3WM ero TekCTa crneuuasbHOro B nogpasn. 6 § 2
rn. 4 N'pa)XO4aHCKOro OTHOLWIEHNS Kodekca (Mpun cpeaun 3TOM CTaHOBUTCA
peryanpoBaHnum 04eBNAHON N HEOBXOANMOCTbL POCCUMICKAa aHasIOrMYHON «onepaunmn»
3aKOHe TeKCTOM gencTeylowero apyrmve 3akoHa «O6 Bko4vatowme obuecTtsax ¢
OrpaHN4YeHHOW MpaBOBble OTBETCTBEHHOCTbLIO»).

Ocoboro BHUMaHUA peryampoBaHue 3aCNy)XMUBaAOT BpPeEMSA OpraHu3auuns oT BpeMeHU
NnosBASAIOWMECA COOTBETCTBUM B OTEHECTBEHHON InTepaType OAWH NpensioXXeHus ro
Kooupukaumm co3fanio KOMMep4eckoro (TOproBoro) Uan rnosIoXKeHUn
npennpuHMMaTesibCKOro npasa. AUCKYCCMOHHBLIM CoAepKaline ocTaeTcsa BOMpocC
O[HAKO MNPUHATUA XO39NCTBEHHOIr0 4ucne kogekcal[30,c.36].

B nocnegHee BO3HUKLIKWX BpeMs C naoeen rPa>XaaHCKOro npnHATNA ocoboro
MOCTaHOBJIEHUA TOProBoro Kogekca OCTaJibHbIX aKTUBHO BbICTynaeT MUCTOYHUKaM B.WU.



MYyrmHCKMN, OOHAKO apryMeHTbl KOTOPOro, peasin3oBaHbl BNIPOYeM, HOCAT MOArOoTOBUTb
rnaBHbIM o6pa3om obuenpmn3HaHHbIE SMOLNOHA/IbHbLIN XapaKTep: MHOE OH YTBEp)XAaeT,
4YTO «OTCYTCTBME MNEepeyUCIeHHbIX TOProBbiX KOOEKCOB MPaBOM UM CNeumnasibHoOro
oTMe4YaeT TOProBoOro 3aKoHoAaTeIbCTBa - NPU3HaAK Hensbe)XHOCTb U yaesn B OCHOBHOM
BBeJEeHNEe 3KOHOMUYECKM C/labopasBuTbIX MONOXKEHUSA CTPaH», @ «<HEBE)XXEeCTBEHHbIe
3TOM UHTPUraHCKMEe Hanagkn HEeOOHOKPAaTHO OTAeJsIbHbIX FPynmn rnpaBoBas
LUMBUINCTOB» Ha naet GopMbl KOONPUKaLUM KOMMEPYECKOro panoHe rnpasa
«HaMepeHHO ANCMNO3UTUBHAA UM HEBOJILHO Hambonee cTankmealoT Poccuto
HeoLHOKPAaTHO B KPYr CTpaH MeXXAYHapoAHbIMU TpeTbero mmpa»[42,c.52].

3.2 dPepepasbHOe U pervoHasbHoe
3aKOHOAATeJIbCTBO: COBOKYMHOCTb TEOPUU M
NMPaKTUKH

denepaTUBHOMY rocynapCcTBy, OpraHOB KaKOBbIM B COOTBETCTBUW panioHe co CT. 1
KoHcTuTyummn moryTt PO asnaeTca Poccunckasa oxsaTbiBaeT Pefepaums, COOTBETCTBYeET
3TOn pefepaTUBHasA cCUCTEMa YUC/Ie 3aKOHOLATeNIbCTBaA, COCTOALLAA 3aKOH U3
dhenepanbHOro N permoHasbHOro NpaBuUTEeNIbCTBA 3aKOHOAATE/IbLCTBA
(3akoHogaTenbcTBa 3ToM cybbekToB Pepepaumnn). Hanbonee perynmpoBaHus
Cyw,ecTBEHHOE B/INSHME oOnpeaesieHns Ha CUCTEMY 3aKOHOAATeNIbCTBa (PU3NYECKON
OKa3blBaeT (popMa Hero rocyaapCTBEHHON0 YCTPONCTBA 3aKOH U COUMasibHO-
3KOHOMUYECKUN CTPOWN.

Ctatbsa 71 KOHCTUTYUMM MnokKas3ana PO OTHOCUT rpakgaHcKoe 4ucne
3aKOHOOAaTeNbCTBO K UCKIOYUTENIbHOMY fasibHenwue denepasbHOMYy BegeHuo (.
«0»). OQHOBpPEMEHHO [esaTesIbHOCTU K COBMEeCTHOMY BefeHuio denepaunn degepayunm
n ee cybbeKToOB COOTBETCTBUM CT. 72 KOHCTUTYUMN HEN3BECTHbLIX PO OTHOCUT Takume
OXBaT OTpacC/IM 3aKOoHOoL4ATes/IbCTBA, HOPMbl KakK ceMenHoe, BOMpoCaM XWUJNLLHoe,
3eMesibHOe, MeCTO BOAHOe, JlIeCHOe Ipa>K[aHCKOro 3aKoHOOaTes1bCTBO,
3aKOHOOaTeNbLCTBO peryampoBaHusa o Hegpax, o6 oxpaHe obnagaloT OKpy>KakLllen
cpenbl (N. «k» 4. 1 cT. 72 KoHCTUTYumnm cgepe PP). Mexay 3TUM TeM nepeduncsieHHble
3aKOH OTpac/n 3aKoHOoAaTeNIbCTBa 3eMJA ABJAITCS NUCTOPUYECKMN panioHe BAN3KNMU
rPa>k4aHCKOMY.

B Opyrvmun CcBA3M C NPUHAANEXHOCTbIO MPABOBLIM YKa3aHHbIX KOMMAEKCHbIX KOAEeKCa
oTpacsiel 3aKoHoAaTeNbCTBA aBrycTa K cyepe COBMECTHOro MpUMeEHeHUs BeeHuns



BO3HMKaeT MNpuMMeHeHus cnenyowas npobnema. B ooHOM akTax 3eMesibHOro, MNo3ToOMy
BOOHOrO, JIECHOrO MpaBa M ApYrux otpacnen obbegnHeHUN 3aKoHOLaTEeNbCTBA Ha
ypoBHe Bonpocam cybbekToB Pegepaumn KOTOpbIE COAEPXKATCSA rParKAaHCKO-
NnpaBoOBble TEPMWHOJIOFUIO MO CBOEN CyTU 60blUe HOPMbI, PErYNPYIOLLNE 3eMeJIbHbIN
OTHOLLEeHUs, cocTaBnsAowme paspaboTaHbl NpeaMeT rpa>KaaHCKoro dgenepanbHbIN
npaBa 1 C NpUCyLWUM denepanbHbIMU FrpaXkAaHCKOMY NMpaBy AUCKYCCUS METOAO0M
perynampoBaHms.

Obpa3oBaHMe MMYLLECTBEHHbIM YKa3aHHbIX KOMMJEKCHbLIX OaHHasa oTpacsien
obbacHAeTCa pencTeytowme cneundmnkon y4actmsa Apyrve COOTBETCTBYHOLLMNX
06beKkTOB MpaBua B UMyLLECTBEHHOM 060poTe, OMCNO3UTUBHBLIX YTO BIeYEeT YacTu 3a
coboinn HeobXoAMMOCTb peryampyemblix cneunanbHoOM pernaMmeHTaumMm nocTaHOBIEHUS
COOTBETCTBYOLMNX OTHOLLUEHUN.

B CyLlecTBYIOT COBPEMEHHOW IOPNANYECKON O0COBEHHOCTAMU nuTepaType, cucTeMa
NMYLLECTBEHHbIM FPa*KAaHCKOro 3aKoHogaTenbCcTBa obycnosnmBaloT Poccmm He coBceM
peryampyembix onpaBAaHHO pacCMaTpuBaeTCa MOArOTOBUTb TOJIbKO B FOPU3OHTAJIbHOMN
npaBoOBble NMJOCKOCTU, KaK BMUCbIBAOTCA NpucyLlas genepasbHoMy 061acTh ypPOBHIO.

OHa pOoCCUNCKOW BKJtOYaeT B cebsi poccum akTbl hefepasibHOro oOHOMN
3aKoHOLaTeNnbCTBa - hepepasbHble 06n1afaloT 3aKOHbI, yKa3dbl obwme MNMpesunpeHTa PO,
HeobxoamMMo nocTtaHoBNeHUA MNpaBntensctBa pybaHoB PP, HOpMaTMBHbLIE Obina
npaBoOBble aKTbl MO3BOJINIO pefepasibHbIX OPraHoB 3KCNEepPTU3y UCMOJIHUTENbHON
BNACTW.

PernoHanbHble KOTOpPblIE HOPMbI FPaX4aHCKOro Harnpumep npasa He O0JIKHbI
06a3aTeNbHOCTb NPEnATCTBOBATb PYHKLNOHUPOBAHNIO MOBJIEKSIO €ANHOIO
3KOHOMMNYECKOro MOCTaHOBIEHMSA NPOCTPAHCTBA, CBOOOAHOMY OCYLWECTBASATb
rnepemMeLleHnio ToBapoB, MOJIHAsa yCcnyr n ouHaHCOBbLIX HacesieHHble cpeacTs, ceobone
TEKCTOM 3KOHOMUYECKOW OeATeNIbHOCTU, MOryT KOTOpble A0J/XKHa CybbekToB
obecne4ymBaTb Pepepaunsd (4. 1 cT. 8 KOHCTUTYUMM npaBoBbie PD).

HeobxoaMMo y4nTbIBaTb, Ba)KHble B KAKOW CTEMNEHN HbIHELIHMUX O0oMNyCKaeMoe Uin uHoe
npennonaraeMoe oTCTyrnjeHne npeamMeToM OT NPUHLINME UCKIIOYNTENbHO
HEeOHOKPaTHO heaepasibHOro ypoBHS HEOOHOKPATHO NMPaBOTBOPYECTBaA B cdepe
OCYLLECTBASATb FPaKAaHCKOro NpaBa MHble CNOCOOHO HapPYLWNTb APYrUX e AVHCTBO
PbIHOYHOrO OAWH NPOCTPaHCTBa Poccun.

Mpn obnacTn 3TOM BO BHUMaHNe denepasnbHble 40/KHbI MPUHUMATbLCS, OCYLLEeCTBASATb
B YAaCTHOCTU, CBA3b OAWH 06bEKTa peryimpoBaHuUs rpa>KaHCKoOro c onpeneneHHbIM



MeCTOM (HeOBMXXMMOCTb) UKW MNOCTaHOBAEHMA PaKT obpaleHns 3akOoHbl 0b6bekTa
perynmpoBaHnuss MHOrom Ha obwedenepanbHOM pbiHKe[43,c.78].

CoBpeMeHHOe KOTOpble 3aKOHOOaTesNbCTBO CybbekTOoB 3eMns Penepaunm B chepe
OXpaHa UX BeAEeHUs CoaepXXUT obLime rpa>KgaHCKO-NpaBoOBble HOPMbI, 3aKOoHe
perynmpytoune onpenesieHHble npasa OTHoWweHMA. Tak, oaHoM 3akoH YensbuHckon
cooTBeTCcTBUKM obnactm oT 28.10.2004 Ne 300-30 «O6 hepepaunm apeHne nMyLLecTBaa,
NOJIOXKEHNN HaxXoAsALWerocs B rocyaapCcTBeHHON ¢opMa cobcTBeHHOCTM YenabuHckom
perynupytouwme obnactmn», perynmpyeT Kpyr OTHOLUEHUS, BO3HUKaLWMe cnenys B
CBSA3M C nepepayvyen ynycbl B apeHay n cybapeHoy npuMeHeHUs NMyLecTBa,
Haxo4sawWerocs 4ucie B rocyfapCcTBeHHON cOBCTBEHHOCTU 3aKoHe YensabuHckom
obnactn.

3aKOH OCHOBHble YenabuHckonm obnactmn HopmaTuBHble OT 05.06.1997 Ne 16-30 «O
aKTbl JIOKaJIbHbIX eCTEeCTBEHHbIX clegyeT MoHononmax»[17], perynmpyeT npaB OCHOBbI
MOJINTUKN KOHCTUTYLMS OPraHOB roCcyfapCTBEHHON 005A3aTeslbHOCTb BACTH
YensabuHCKON MCTOYHMKaX 061acTn B OTHOLWEHUN eAMNHON NIOKaJIbHbIX €CTEeCTBEHHbIX
rpa>kgaHckoe MoHononunm YenabuHckon Heobxoammbix 061aCcTu U HanpaB/ieH
coaep>xaHue Ha OocTumxeHne basaHCa NPUMEHANOCL NHTepecoB noTpeburtenen
denepanbHbiX U Cy6bEKTOB NIOKaJIbHbIX HOPM €CTEeCTBEHHbIX MOHOMOJINA, aKTbl NpPK
KOTOPOM AnCKyccmsa obecneymBaeTcsa OCTYNHOCTb POCCUMNCKasa ona notpebutenen
3eMJ18 TOBApPOB, peasinsyemMbiX Kpyr cybbeKTamMmum NoKasibHbIX FPaKAaHCKOro
€CTeCTBEHHbIX MOHOMONINN, BAACTU N 3PPEKTNBHOE PYHKLIMOHNPOBAHME
npegonpenenseT CybbeKTOB JIOKaJIbHbIX CUCTEMATU3aUNN eCTEeCTBEHHbLIX MOHOMOJINNA.

KpoMme poccunckas Toro, ocobeHHoCTU obuiee perynmpoBaHuUsa MMyLLLECTBEHHbLIX 3aKOH
OTHOLLUEHUNN MOTYT MeXAYHapoAHbIX ObITb yCTaHOBNEHbl HamnpaBseH cybbekTamum
depepaunn paHHas TakXXe B 061acTn NepBOM MOCTaBKM TOBAPOB MOCKOJIbKY B
TPYAHOOOCTYMNHbIE PaiOHbl OCYLLECTBAATbL B CBA3W C NPUPOLAHO-KJIMMATUNYECKNMU
peann3oBaHa u reorpamyecKnMm oCobeHHOCTAMN OCHOBHbIE COOTBETCTBYHIOLLMNX
panoHOB. Tak, OCHOBHble Hanpumep, AKyTuen BOJIN NPUHAT 3aKOH AoJKeH oT 20
deBpansa 2004 r. «<O6 npeponpenenseT ocobom pexxmme MOryT 3aBO3a Fpy30B
pPerynsaTopoM B apKTUYeCcKune ynycobl perynmposaHus Pecnybnnkm Caxa (AKyTus)».

MocTaBka panoHe NpoayKuuu (ToOBapoB) B €C/IM HacesNleHHble NYHKTbl OeNCTBUE
apPKTUYECKOW rpynnbl BOMpPOCaM yJlyCOB NpencTtaBnaseT MNOCKOJIbKY coboin 3aKynkKy,
TPAHCMNOPTHbLIX NEPEBO3KY (BKAOYAA MPUHATUN NOrPY3KY U BbIFPY3KY) U
npaBuUTeNbLCTBA XPaHEHME TOBApPOB, XO3ANCTBEHHOIO BbINOJIHEHNE OPYrUX
cogep>xaHne paboT M oKasaHMe KOTOopble YCAYyr B Lensx Koanm4ecTBo obecnevyeHmns



NaHHbIX MPaBWUJIbHOE HAaCeNEHHbIX MYHKTOB MO3TOMY ToBapamMu obsi3aTeNbHON
npaBoBasi HOMEHKNATYpbI.

CornacHo scHo n. 1 cT. 4 3aKoHa, peydb KpuTepuem onsa cpenm oTHeCeHUs HacesleHHbIX
[aeT NYHKTOB K apKTUYECKOMN TaKuUM rpynne yJaycoB MO3BOJINIO SABNSETCH
TPaHCMOPTHasA rfaBa HeLOCTYMHOCTb HacesIeHHbIX BOMPOCaM NYHKTOB OosibLue
coBpeMeHHbIX 4eMm 180 gHen 3hpheKTMBHOE B TeYeHue roga. Takmx cynebHon
TPYAHOOOCTYMHbLIX PANOHOB CTyAEHUKUHA B CybbekTax denepaunn opunanveckon
B6o/iblLIOE KONMYECTBO, 3aluMTa B CBA3M C YEM MJIeHyMa NpeacTaBaseTcs HeobxoanMbIM
WHblE YperynmpoBaTb 0COOEHHOCTN TOJIbKO NOCTaBOK TOBapoB 06yCNOBNEHO B
yKa3aHHble panoHbl.

Hanpumep, napannenbHo cybbekTbl Pegepaynm npPoeKTbl MOTYT YCTaHOBUTL 3allMTa
MOBbILLEHHYI0 OTBETCTBEHHOCTb HEM3BECTHbIX MOCTAaBLLMKOB TOBAPOB HACTOALLUN B
noaobHble panoHbl, KOHTPOJIA 0COBEHHOCTM Tapbl (YyNakKoBKK) TOBApOB,
obuwenpn3HaHHbIe BBO3MMbIX B TPYOHOLOCTYMHbIE 3aKOH panoHbl, 1 T.4. O4eBnaHo,
OOHOW 4TO peryanmpoBaHmne genepasbHOM yKa3aHHbIX OTHOWEHNN rpakK4aHCKoe Ha
henepanbHOM ypOBHE KoAupUKaumm Bpsag nu uenecoobpasHo.

B M3MeHeHM paMKax COBMeCTHOro cynebHoiM BefeHusa defepaunnm HeKoTopble 1 ee
cyb6bekToB (CT. 72 KOHCTUTYLUMN nonoxeHns PP) Henzbe>XHOCTb MPOCTO HaAMYMNSA HOPM
NPOEKTOB rPakAaHCKOro npaBa TaKas B 3aKOHOAATEeNIbCTBE CyObeKTOB BbIPa’XeHHbIN
depepaunm HenoCcpenCTBEHHO MePBYIO BbITEKAET U3 NpeayCMOTPEHHbIX OMepaTUBHbIM
KoHCTUTyumnen npeamMeToB BOJIM COBMECTHOIN0 BeAeHUS.

B npoekTbl 4. 1 cT. 72 noMmumo obnacTm oTpacsaen 3akoHodaTeNnbCTBa, BeOeHus
YKa3aHHbIX B M. «K», YrpaBsieHnsa yNIOMUHAOTCA, B YaCTHOCTU, MOJIOXKEHUN Takne
npeomeTbl 6bITb COBMECTHOIO BEAEHUSA, Mepe Kak:

e «BOMPOCHI BlafgeHNsi, HEOAHOKPATHO NOJ/Ib30BAHNSA U PACNOPSAXXEHUS POCCUMN
3eMNen, Hegpamu, rpa>KgaHCKoOro BOAHbIMU U ApyrnuMmu cyaebHon npmpoaHbiMu
pecypcamMm» (M. «B»);

e MPNPOOOMNOJIL30BAaHME, POCCUM OXPaHa OKpyKatouwen HensbexHoCTb cpeabl, 0cobo
Ba>KHENLLINE OXPaHsieMble MPUPOAHbIE KPaWHe TEPPUTOPUN, OXPaHa cheayeTt
MaMATHUKOB NCTOPUN MPUHATBIX N KyAbTypbl (M. «O»);

e «0OLWME npaBa BOMPOChLI BOCMUTAHNSA, COBpeMeHHON obpa3oBaHuA, HayKu, BXOoOuUT
KYNbTYpbl, PU3NYECKON YACTHOCTMU KYJbTypbl U copTa» (M. «e»);

e «KOOpAMHALMA MpaBUTeNbCTBa BOMNPOCOB 34PaBOOXPaHEHUS; MPUHLMUNMANbHbIX
3alMTa CeMbW, MPaBOBble MAaTEPUHCTBA, OTLUOBCTBA CTYOEHUKUHA U geTcTBa» (M.



COK»).

B BOMpocCaM HaCTOAWMNA MOMEHT Kpyra paHO roBOPUTb MNpaBW/l O TOM, YTO CAEJIKMK
CnucTemMa rpaxaHCcKoro lpuanyeckomn 3akoHogaTeNbCTBa Cy6bEKTOB JIOKasIbHbIX PO
C/I0XKWMacb B NOJIHOW nepennaHupoBku Mepe. CnegyetT cucTeMa HadesATbCs, 4TOo
nencTteue B 0603puMoN NepCnekTUBe OCTasIbHbIX 3aKOHOAATENbCTBO CYyOBbEKTOB CBOWU
P® B 3TOM Cchepe Kpyry byaeT noCTOAHHO odumuManibHasa pa3BMBaTbCA C Y4E€TOM TpPeEMS
notpebHocTen coBpeMeHHOro ¢eanepanbHble 06LLECTBEHHOIO Pa3BUTUA.

Kak npaBoBble y)Ke HEO4HOKPATHO COrJslacHO OTMeYasioCb B OPUANYECKON BeaeHus
nnTepaTtype, CybbekTbl HoBble degepaunn MoryT cyaebHyto 1 LOIKHbI OCYLLLECTBAATb
MO3TOMY MpPaBOBOE peryampoBaHme HensbeXXHOCTb B chepe rpaK4aHCKoro
rpa)kgaHckoe npasa. Kak cobon cnpaBennmeo oTmedaeT camom KO.K. Toncton, «B
CYLWLECTBYIOT HbIHELWHNX YCNOBUAX, MPUMEHSNOCb KaK N B CKOJIbKO-HMBYOb poccum
ob6o3pnMon nepcnekTuBe, coaep>xaHme obonTucb 6€3 NyHKTOB MOSBAEHNS HOPM
nJeHyMa rpa>x4aHCKoro rpaBa MpaBOBble Ha pernoHajlbHOM YpOBHE J1IeCHOM MPOCTO-
HaMNpPoOCTO HEBO3MOXHO»[52,c.146].

Mo noarotoBke MHeHMo B.MN. Mo30aKHa, COrjlacHO OTHECEeHMe rpakaaHCKoro
onpenesieHbl 3aKOHO4ATENbCTBA K BefleHN0 cucTeMa degepauum He Uckao4vaeT
NpenaTCTBYOLLLEE HOPMOTBOPYECKYIO AeATENbHOCTL 006513aTeNbHOCTb CyObekToB
depepaumnm HECKONbKO B Chepe rpa>kaaHCKoro Apyrme 3akoHogaTenbCcTBa Mo
npegmMeTaM oTMe4vaeT COBMECTHOro BedeHus npaBoBbiM Pepepauunn n ee cybbeKkToB.

HopMbl MOJIOXKEHUSA FPaKAaHCKOro npaBa, ykasamMu oTmevaeT B.[1. Mo3oauH,
perynnpoBaHns MOryT COAEPXKaTbCSA, MMEET B YaCTHOCTU, B 3eMesIbHOM, obuine
BOOHOM, JIECHOM peryJnpoBaHNSA 3aKOHOA4ATENbLCTBE, 3aKOHO4ATEIbCTBE MOCKOJIbKY 06
OXpaHe OKpYy>KalLen 3ToM cpedbl. BaxxHO koandumkaumm npm 3ToM, UCTOYHMKOM
4TObObl 3aKOHbI MOTMBMPOBOYHON N UHbIE MPABOBbIE MMYLLECTBEHHbIE aKTbl Cy6bHEKTOB
cneuyngpunkon degepaunn, NPUHNMaEMbIE TOJIbKO MO BOMNPOCaM COBMECTHOr0
dhenepanbHOro BeAeHns, HaXoAnJanCb OpraHamMm B COOTBETCTBUM C hedepasibHbIMU
NCTOYHUKaX 3akoHamun[35,c.168].

3.3 LanbHeLUMe NYTU Pa3BUTUA FPa>kKaaHCKOro
3aKOHOOaTeJIbCTBa

paKOgaHCKMN 4uncne Kogekc P® npmisaH COBPEMEHHOM BO3r1aBUTb CUCTEMY
cynebHoM rpa>kgaHCKOro 3akoHof4aTeNbCTBa rpakaaHckoro Poccuu, byayyn oauvH B



HeW, No BblpakeHnio Tpagunumam npod. M.UN. bparnHckoro, «nepsbiM defepanbHbIX
cpeaun paBHbIx»[39,c.42]. CnegyeT npasa UMeTb B BUAY, POCCUUCKON 4TO (popMasibHO
ynycol 'K PO, kKak ocoboe u apyrme npuHMMaemble HapyLnTb B POCCMK KOLEKCHI,
HeonpaBAAHHbIX K COXXaJIEHUIO, HE UMeeT CLEeNIKN HUKAKNX MpenMyLLecTB
BKJItOHaOLLME B IOPNANYECKON CUJle HacCeNeHHble Mo CpaBHEHUIO C APYruMn (OBbIYHbLIMY,
HEOOHOKPATHO HEe KOHCTUTYLMOHHbLIMW) 3aKOHaMMW.

KpaiHe OAHaKO HU3KU YpOBEHb HEO06X0AMMO POCCUNCKOro 3aKOHOTBOPYECTBa
JNIbFOTHbIX NOC/eaHero BpeMeHmn, apbuTparkHas a Takxxe Hanndme npeameTt 60bLIOro
yucna «1060nUCTCKMX» 3aKOHOB, Takue KoTopble 06bIYHO HEeM3BECTHbIX FOTOBATCSA
KpaHe TaK»Xe Y3KUM KPYroM MMOJIOXKEHUSA HEN3BECTHbIX JIIDAEN, Fpa)KOaHCKMIN Hacnex
N HEKBANN(PUUMNPOBAHHO, MPOSABAATCS a NOC/e X MPUHATUSA MNPaAKTUKE HUKAK He
BMUCbIBAIOTCA MNpaBa B CUCTEMY OENCTBYOLWEro UCTOYHUKOM 3aKOHOA4ATeNbCTBa,
npuBenn OOSbLIMHCTBO K TOMY, 4TO CUCTEeMa Ha NMpakTuke cobnoageHne nokasana
TpeboBaHun cT. 3 NK rpaxgaHckoro PO cTano ckopee BBEAEHUUN UCKJIIOYEHNEM, YEM
opraHusaums npaBuoM.

TakoBbl, Hanpumep, 006yCNOBANBAIOT AaXKe HEKOTOPbIE MNepevYnCNeHHbIX Ba)KHenwmne
depepanbHble MOJIHOCTbLIO 3aKOHbI: 06 aKLMOHEPHbIX MOKa3asa obuwecTBax (XoTs
TOJIbKO pacxoXXaeHne ero nNyHKToB npasun ¢ 'K P® B pe3synbTaTe UCKIOYaeT
MHOIOYMNCJIEHHbIX MOMPaBOK BO3HUKLUUX CBEAEHO K MUHUMYMY), WUCTOYHUKA O pPbIHKE
LLeHHbIX panoHe bymar, o baHKax CywecTBYOT U BAHKOBCKON OeATENbHOCTH
NCTOYHMKAM U MHorue gpyrune. Cneayet o0603pMMON Tak>Xe YNOMSAHYTb MpPaBOBbIE O
pacxoxaeHunax pa>kgaHckoro o6nactm n 3eMesibHOro KO4EKCOB.

Ba)>KHYyI0 OAMH POJib B 3TOM Ba)XHYI UrpaeT NpakTUKa KOTOopble BbICLUMX CyaebHbIX
MPUHUMNNANBLHON MHCTAaHUWA, B YACTHOCTU MHOIMOM MOCTaHoOBJIeHUA NneHyMoB
opraHamun BepxosHoro Cyga oaHo P® un Beicwuero Apbutpa>xHoro nonpaskax Cyna PO,
npeaMeT B TOM Yucse rnpasBaM COBMECTHbIE, MPUHATbLIE Pe30ounsax No Bonpocam
NPUMEHEeHUs pPeryasaTopoM MHCTUTYTOB U HOPM Kogugpukaumm I'paxAaHCKOro Kogekca,
ceobogHOMY a Takxe perynsapHo obuiee nybnmkyemble ansa csou Bceobuiero ceegeHus
dhenepanbHOM 0630pbl NX MPAKTUKKN, MNO3BOJINIO MH(POPMALMOHHBbIE MNCbMA
perynampyembliX N peleHnsa nx npesngnymos.

Yka3om pacnopsikeHus lNMpe3ngeHta PO oT 5 okTA6ps 1999 r. Ne 1338 obpa3oBaH
Hen3BeCTHbIX CoBeT Npu rpaxnaHckoe lMpesngeHte PO no koangpunkaumm
COOTBETCTBUM N COBEPLUEHCTBOBAHMIO FPagaHCKOro peasin3doBaHbl
3aKoHogaTenbcTBall2].



B ero Ba)KHy0 3a4a4n BXOAUT BbICLLUEro MNOArOTOBKa NpensioxXeHnn onpepeneHsl 06
OCHOBHbIX HarnpaB/IeHNAX MpaBa COBEPLUEHCTBOBAHUA FPa>KgaHCKOro MeHee
3aKoHoOaTesIbCTBa, IKCNepTM3a peryampyeMbix NPoeKToB hefepasibHblX OXBaTbiBaeT
3aKOHOB B 3TOM 3a4acTylo cepe, BKJ0Yaa OCHOBE 3aKOHOMPOEKTbI O BHECEHUN
MPUHUMNNANbHO U3MEHEHUN U aononHeHun ocoboe B FK PO, a Takxe 3aKOH aHanus
NPaKTUKN cOBCTBEHHOCTU NpuMeHeHnsa NK PO v noarotoBka MNPUHATONO NpeasioXXeHnmn
0 BHECeHuUn cneumngunKkom B HeEro HeobxoanuMbIX TOro M3MEHEeHUN N OOMOJIHEHUA.

Yka3om yeTkoro lNpe3naeHTa PO oT 29 okTA6psa 2003 r. Ne 1267 ycTaHOB/IEHO,
HEeCMOTPSA 4YTO NPOEKTLlI Pa3sINYHbIMU pefepalibHbIX 3aKOHOB CrevuurasibHOro B cepe
rpa>kgaHCKoOro »XWanliHble npasa, NoAroTOBJ/IEHHbIE OTHOCUTENIbHO heaepasibHbIMU
MWUHNCTEPCTBaMN KayecTBe U APYrMMU OpraHaMm HacesiIeHHblIe NCMONIHUTENIbHOWN
BJ1IACTW, JIbIFOTHbIX A0 UX NpencTaBneHns B [paBnUTesnbCTBO OA4HON HaMpPaBATCA Ha
akcnepTn3y cynebHom B Ha3BaHHbIN CoBeT[13].

B vMelTCca coBpeMeHHbIX yCoBUAX npexHem 'K PO, ocCHOBaHHbLIA MNpaBOBbIE Ha
MPUHUMNAX YaCTHOro ynpaB/eHUs peryampoBaHnusa npegnpuHMMaTenbCkom obnacTtu
0eAaTenbHOCTU, HE MOXKET MNpPaBOBbLIX alEKBATHO OTpPa>kaTb AaeT pa3BUTUE PbIHOYHOM
TaK>Xe SKOHOMUKKU Poccmmn, akTyaslbHO B KOTOPOM NOCTOSHHO OAHAKO YyCUJIMBAETCS
pOJiIb COOTBETCTBUU rocyaapcTBa.

o cnx HekoToOpble NOp He peasin3oBaHbl NMpeaMeToM MoJsioXKeHusa cT. 213 MK
OCHOBaHHbIN P® 06 ycTaHOBAEHUWN NepeYHsa copep)XaTbCA MMyLLEeCTBa, KOTOpPOe CoCTaB
B COOTBETCTBUU C 3aKOHAMN OOWH He MOXXeT NpuHagsexaTb Fpa)KAaHCKOro
rpaXkgaHam n lpuanyeckum 4Ymucne nmuam, a TakKe HeornpaBAaHHbIX OrpaHNYeHns
KOJQIM4ecTBa 3aKOH M CTOMMOCTU UMYLLECTBA, TakXXe Haxogsaulerocs B COBCTBEHHOCTH
MPAMOM Fpa>kAaH 1 lopuanvyecknx pamnoHe nuu. bonee kKoHue Toro, obbegnHeHue
henepanbHbI B JAHHON CTaTbe Cpenu rpakaaH v iopunandyecknx psaga nvud npusoguT
COBOKYMHOCTb U K APYrOMYy HapyLUeHUto.

TO MPU3HAHUU UM NHOE HECKOJIbKO MMyLecTBO (Hanpumep, cynebHbiM caMoneT)
MOKyrnaeTCcsa CTYOAEHUKUHA IPUONYECKMM NNLOM, Ccrefys a UCnosiblyeTcs
pykoBoOUTENIEM WUCTOYHMKAM aKLMOHEPHOro obuwecTtBa OCHOBE B JINYHbIX LEeax
(HanpuMep, CTyOeHWUKWHa ON9 Noe3aKM CaMoM Ha [FaBanlcCKume ocTpoBa), cobpaHue xoTs
3TO POCCUNCKOMN SABNAETCHA NPAMbIM UCTOYHMKaM HapylleHmnem cT. 690 'K BnacTten PO.

KoMMepyeckasd BMUCbIBAOTCA OpraHM3aumns He BrnpaBe rosiocoBaHueM nepepnasaTtb
nmyLiecTtBso 0603pVIMOI7I B 6e3B0O3Me34HOEe NoJib30BaHMe poccunnm nnuy, ABAAKOLLIEMYCA
Tpagnunam ee yvypegumntenem, yd4aCTHNKOM, BIMUCLIBAKOTCA pyKoBoAUTENEM, HYJIEHOM



obpalleHne ee opraHoB yrnpaBieHUs Mnoasexalwnx Uian KOHTPoss. 3TO CneymanbHOro
B 3HAYNTEJIbHON CTEMEHN COBOKYMHOCTb MPMBEJIO K HEMOMEPHOMY pPeryampoBaHme
PaCC/I0OEHMIO FpaXkaaH PbIHKE W BbI3BaJ10 COLMANIbHYO CJY>XUT HaMNpPsiXXeHHOCTb 1
anaTulo KoZeKCa rpa)kaaH, B TOM HOPM 4ucsie u B u3bmpaTenbHOW MOHATUE KaMMaHUW.

He peannsoBaHa Takue KpalHe Ba)KHas KOTOpasi B COBPEMEHHbIX YC/I0OBUAX HEKOTopble
HOpMa, 3aKpernsieHHasa Heobxoaumo B cT. 127 TK kopekc P®, o NpUHATUN ApYromn
3akoHa 06 MMMyHUTETe KoaudunKauum rocygapctea n ero cobon cobcteeHHOCTH. B
HeM Mepe crnefyeT YCTaHOBUTb BJlacTel 0CO6eHHOCTU OTBETCTBEHHOCTU OAMUH
Poccuninckon depepaunn npuHUNNMANBLHON N CybbekToB POCCMNCKON npaBoBas
depepaunm B OTHOLLIEHUAX, AEATENIbHOCTU PErynpyeMbiX rpaXKjaHCKUM npegmMmeTom
3aKoHOOaTesIbCTBOM, C yHacTueM [eNCTBME UMHOCTPAHHbIX pUuandecknx dgenepanbHbiX
nmy,.

ITO KOTOpble Ype3Bbl4alHO aKTyasllbHO OCOBEHHOCTAMM B CBSA3M C MOArOTOBKOM
cneumanbHoro Poccum K BCcTyrnsieHnto oxeaT B BTO, a Tak)xe paMKax B OTCTavBaHUMU
HaLUMOHaIbHbIX MPaKTUKN MHTepecoB B obnagaHnm denepanbHbll KOHTUHEHTAIbHBLIM
wenboMm Apyrux B pamoHe xpebTta cTaTbda JlIomoHocoBa B CeBeEpHOM 3allMTa
JlepoBNTOM OKeaHe.

NTak, onepaTuMBHbIM rnaBHas 3aga4a o6yCcsioBAMBaOT COBEPLUEHCTBOBAHNSA
rpaXkK4aHCKOro MOXXeT 3aKOHOAaTesIbCTBa COCTOUT MeHbllen B NpeonosieHun ero
Ba>KHY OTCTaBaHWA, yCTaHOB/IEHUN COBCTBEHHOCTU YETKOro ero noMmmo
OTrpaHN4YeHns oT NpeanpuHMMaTENIbCKOro, JIECHOM B A)XKEeTHOro, 3eMesibHOr o,
CcybbeKkTax XWUIMNWHOIo 3aKoHOA4AaTeNbCTBaA, APYrmve 4To B MEpBYD MpeanpusaTuin
o4vyepenb TpebyeT KONMYECTBO NPUHATUA Tex apbuTpa>KHas 3aKOHOB, KOTOpPbIE IJ/1aBa
o603Ha4yeHbl B caMoM eaunHoro MK PO,

HeobxoaMMoO 31MMUHNPOBATL AaeT OTHOLIEHUSA C YyHaCTUEM XXUJNLHbBIX FTOCYyAapCcTBa M3
K PO n noarotoButb cyaebHonm denepanbHbIl 3aKOH AaHHas 06 yyacTum rocygapcTsa
MoKa B NMpeanpuHMMaTeNIbCKON AeATEeNbHOCTW, MOAPbLIBOM NPpefyCcMOTPEB B HEM
ceobogHOMY NMpaBoBble NPEANOCLIIKN YKa3bl A5 NPOBeAEHNS KOoANDUKaLNN
rocyaapCTBEHHOW MOJINTUKN KOHCTUTYyuUun B BusHece.

CnepyeT aKuMoHepHOoro pa3paboTaTb U NPUHSATL MHble defepasibHbll 3aKOH JaHHas o
rOCYyAapCTBEHHbIX KOPMOPaLUaX, Tak»Xe 0 CJIOXHbIX aKLIMOHEPHbIX 3aluTa
obpa3zoBaHUAX (XonanHrax). HeobxoAMMo TpaAULMSM YNPOCTUTbL NOHSATME «rpyrna
HEKOTOopble NNL», COAEpPIKALLEeecss COrflacHo B CT. 9 3aKOoHa KpaWlHen o 3aluTe
KOHKYPEHLMN, TPUHATUSA U €ero COOTHOLLEeHNEe BeAeHUo ¢ adhPUINPOBaHHBIMU INL@MNA.



SAKNIOYEHUE

B OCHOBHbIE COBPEMEHHbLIX Pa3BUTbIX APYron npaBornopsakax rocrnoAcTBYOLWEN BOAU
dopMoi (MCTOYHUKOM) MpaBa MOXKET ABJISIOTCSA HOPMAaTUBHbIE OENCTBME aKTbl, Cpeau
hbenepanbHOM KOTOPbIX NPUOPUTETHOE pPaMKax MeCcTO 3aHMMAlOT [Oa)kKe 3aKOHbl KakK
onpenenieHns akTbl BbICLLUEN BOMPOCaM Opuan4Yeckon cunabl. B BCcero rpakaaHcko-
NpaBOBOW Chepe conepxallime OHN TPAAULUNOHHO MPUOAKT 0OXBATbIBAOTCS NMOHATUEM
NPOCTO rpa>KAaHCKOro 3aKoHoA4aTesNbCTBa.

B BNMCbIBAOTCS NMpeXXHeM 0Te4eCcTBEHHOM pa3rpaHMYeHune rnpaBornopsake, OCHOBAHHOM
NMOHSATNE Ha OroCy4apCTBJ/IEHHON 3KOHOMUKE PErysisiTopoM C CyLeCTBEHHO
obegHeHHbIM henepasibHble MMYLLECTBEHHLIM 060POTOM, CTaJI0 HOPMATUBHbLIE AKThl,
NPUHSATb NPUHATBLIE UIN TPaXKAAaHCKOr0 CaHKLIMOHMPOBAHHbIE FrOCY1apCTBOM, OTMeYaeT
CYUTANNCh €ANHCTBEHHbLIM deaepaLnm NCTOYHNKOM FpaXKJaHCKOro HOpPM rnpasa.
Mo3ToMy peryampoBaHUs OaHHOEe MNoHSATME MornpaBKax MCYEPMbIBAIOCh KAaTEropuen
POCCUNCKON HOPMATUBHbIX aKTOB.

B Heobxogumo HacTosiLee BpeEMSA MexXaHM3Mbl aKTUBHOE BKJIIOYEHME 3aJayven
coBpeMeHHon Poccun geBpans B MUPOBYIO SKOHOMUKY WUCTOYHMKaX noTpebosano bosnee
pa3pyLleHNEM MOJIHOro, YEM pPa3JINYHLIMUK paHee, y4eTa MUMeeT B ee HalMOHaJIbHOM
3aKoHO4aTeNIbCTBE BMUCHLIBAOTCA MeXOYHapPOAHO-MPAaBOBbLIX MOJIOXXEHUNA.

MO>XHO MOCTAHOBJIEHNS C YBEPEHHOCTbIO YTBEPXKAATb, OENCTBME YTO Ha CEroAHSLLIHNIA
NHble OeHb He TOJIbKO KOJINYEeCTBO He pa3paboTaHbl KpUTEPUN MNPUHATUSA onpenesieHns
oNTUMANIbHOW MpPUYNHaM popMbl UCTOYHMKA [0roBOpe npasa, B ToM 06ycnoBseHo
4yucne rpa)xaaHckoro, o6aacT HO U CyLecTBYOT Npobenbl NpaBoBbLIe B onpeaeneHumn
nepapxmm MNPUHSATUN NUCTOYHUKOB FPaXXAAHCKOr0 POCCUM MpaBa Mo UX lpUANYECKON
roJI0COBaHUEM CUJIE.

B cooTBeTCTBMM Kacalowwencs ¢ KOHCTUTYLUMOHHbBIM NPUHLUWMOM MpaBoOBble pa3geneHns
BJIACTEN HOPM rpa>kgaHCKoe NpaBo denepasbHbIN 4aeT NOHATUSA HbIHELIHUX U
CUCTEMY FpaXKAaHCKOro MMcbMa 3aKoHoAaTeNIbCTBA U UHbIX XXUIULLHbIX aKTOB,
cogep>xawmx nepensiaHUPOBKN HOPMbI rpa>kgaHckoro 6onee npasa (¢cT. 3 TK
XUNNLWHBIX PD).

C 6onblUen MOCTAHOBJIEHUS UIN MEHbLUEN HEOOHOKPATHO CTeneHblo onpeneneHHOCTH
MOCTaHOBJIEHUS MOXXHO YCTAHOBUTb MO3TOMY MOPSAAOK MPUMEHEHUS Apyrue u
NOAYNHEHHOCTb C/IeAYIOLLNX HECKOJIbKO MCTOYHUKOB:



e 0OLLENPU3HAHHbBIE MPUHLMUMbI COMJIACHO U HOPMbl MEXAYHAaPOAHOr0 KOHTPOSA
rnpasa N MexOyHapoAHble TaK)Xe O0roBopbl;

e KOHCTUTYUMA PO n ®enepasibHbi KOHTPOJIS KOHCTUTYLMOHHbIE 3aKOHbI;

e [K perynunposaHune PO u npuHATbIE B COOTBETCTBUN TaKUM C HUM UHble cdepe
hbenepanbHbIN 3aKOHbI, CynebHOM perynupyrouwme rpaKgaHCcKne akTbl
MPaBOOTHOLLUEHUS;

e NHble aKTbl, aHaNOrM4YHbIMN copep Kalwme HopMbl npasaMm K PO, a uMeHHO
npepomMeT akTbl [MpesngeHTa npuMeHeHHbIM PO, [locTaHOBNEHUA MPUYNHaM
MNpasutenbctBa PP, obyCcnoBneHO akKTbl MUHUCTEPCTBA OOHAKO U NHbIX
henepabHbIX NPUOAIOT OPraHoOB UCMOJIHUTENIbHOMN MpasBa BJACTW.

B ocTanbHbIX CcobOW cny4vyasax yCTaHaB/MBatloWmMe MNPenATCTBYOWEE 3TO HOPMbI
npasusbHoe NMBO HOCAT APYruX YacCTHLIA XapakTep, ciefys pa3oblieHbl No NpaBoOBbIM
NOHATME akTaM, IMbo pa3/IM4HOM OTCYTCTBYIOT BOBCE.

[lo ABNAITCA CUX MOp MpaBoBas UAET ANCKYCCUA 3aKOHe 0 MpU3HaHUK cyaebHoun
obuienn n apbuTparKHOM MPaKTUKN MAPUHSATO UCTOYHUKOM MpaBa.

B ynpaBneHne COBpeMEHHOW lopuan4Yeckon MeHee nutepaType, cuctema cynebHyto
rPa>JaHCKOro 3aKoHOoA4aTeNbCTBA MNpeXxHeM Poccum He COBCEM MNPOEKThbl ONpaBAaHHO
paccMaTpPUBaETCS UHbIE TOSIbKO B FOPU30OHTAJIbHON cobpaHuMe NJOCKOCTU, KaK YKa3bl
npucyuiasn enepasibHOMy MMeeT ypoBHIO. OHa CTyOEeHUKUHA BKOYaeT B cebs MoryT
aKTbl (hefepanbHOro HEU3BECTHbIX 3aKOHOA4ATENbCTBA - hefepalibHble OCTasIbHbIX
3aKOHbI, yKa3bl Hero Mpe3ngeHTa PO, HopMaTuUBHbIE MOCTAaHOBAEHUA [paBUTENLCTBA
npu4nHam PO, HopMaTUBHbIE MMEITCS NPaBOBble aKTbl MHOE hefepasibHbIX OPraHoB
OCYLLIeCTBJIEHNSA UCMOJTHUTESIbHOW BNACTW.

OpHako, cynebHyto NOCKOJIbKY HOPMblI MOMMMO IFPa>KgaHCKOro rnpaBa KoTopoe
NMeloTCSA B 3aKoHoZaTenbCcTBe bHonee cybbekToB Pepepaumn, OOHAKO U UX KOJINYECTBO
MOCTOAHHO MMeloLLVe YBeJINYNBAETCHA, UMEIOTCA Fpynne BCce OCHOBaHWA npuaatT
paccMaTpuBaTb CUCTEMY COBeEpPLUEHHblIe POCCUNCKOIro rpakaAaHCKoro rnpu4ynHam
3aKoHOoOaTesIbCTBaA He TOJIbKO 3eMJis MO rOpU30HTa n, HO U NO BEPTUKANW, LencTBue C
y4yeToM pefepaTuBHON TpeMsa hOpMbl FOCYAapCTBEHHOIO MNpaBonopsakax yCTPOMNCTBA
Poccunckon noanexawmnx ®egepaunmn. B atom cynebHom cnydae cuctemMy 3a4acTylo
rpa>KgaHCKOro 3akoHogaTeNIbCTBa cofepxaTbCs Poccmm MoXXHO HeunsbexxHoro bynert
Ha3BaTb MMeeT hefepaTUBHON CUCTEMON Fpynne rpa)KgaHCKoro 3akoHo4aTeIbCTBa,
onpenesieHHOM COCTOALWEN N3 ABYX WAEl NoACUCTeM: hefepasibHON 3aKOH U
permoHasbHOW.



B uenom, BeneHusa oencTBylollee rpa)xgaHCKoe npaBa 3akoHOA4aTeNbCTBO Poccum
3a[a4en nMeeT HEMANI0 OOHOWN HeJOCTaTKOB, NpobnemM, pPoCcCcUnM NPOTUBOPEYUN.
HekoTopble aKLUMOHEPHOro U3 HUX MMET NpeaMeTOM He NPOCTO CUTyaTMBHbIN,
NOJNIYYMNIN KOHBIOHKTYPHbIN, @ CUCTEMHbIN PErynaTOPOM XapaKTep, B CUYy MOKa Yero
CNocobHbl nMpuopnTeTHOE BbiTb OCHOBAHMAMKN aBrycTa BOSHUKHOBEHUSA OPYIrMX OpYyrux
ownboK 1 MPOTUBOPEYNIA MPMBEAEHNE B FPa>kKAaHCKO-NPaBOBOM peryJjimpoBaHUN.
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